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Objectives & Points of Reference

• This is the 4th seminar segment of seven segments on 
Understanding Source Selection Evaluations

• In this short period, we provide you a broad forum for discussion 
of Cost Realism Evaluations

• Multiple personalities abide here: “Am I source selection 
(former)?”, or “Am I industry (currently)?”
• I will talk from both perspectives (I will try to be clear as to role) – 

if not, ask please

• We use selected guidance references, including Protest Case 
outcomes, though evaluation specifics can vary between 
agencies (slightly, in the big scheme of things)

• E.g., Is it FAR or an Agency specific supplement, e.g., DFAR for DoD, 
or NFS for NASA, etc. …or is it not even FAR based?

• We refer to We refer to multiple FAR Clauses, USC’s, and Protest 
Cases to: Agency / Court of Federal Claims / Government 
Accountability Office

• We WILL be splitting hairs (that’s the name of the game with the FAR – 
rules are very detailed and specific – following a “well it seems…” course 
of thinking is VERY dangerous – LOOK IT UP – key reference links are 
provided below
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Discussion Topics…

• Statutory and regulatory provisions affecting cost realism  evaluations

• The why, when, and what of cost realism evaluation

• Further analysis of the standard of review

• Sources of Cost Realism Information

• Looking at common agency mistakes

• Looking at common contractor mistakes

• Cost realism as it affects technical evaluations 4
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Authorities For Cost Realism Evaluations

• Cost to the government must always be considered in the award of a contract

• CICA, 10 USC § 2305(a)(3)(A); 41 USC § 253(c)(1)(B)
• Competition in Contracting Act – 1984 (Foundation for the FAR)
• Overarching requirement – includes the variants of how important price is

• FAR Subpart 15.4
• Contract cost or pricing guidance for negotiated contracts – determining contract type is all about risk (and fairness)

• FAR 15.304(c)(1)
• Outlines Agency (DoD, NASA, USCG) guidance & limitations on setting evaluation criteria (factors & subfactors)

• Medical Staffing Joint Venture; B-400705.2, B-400705.3, Mar. 13, 2009, 2009 CPD ¶ 71
• Protested not being included in the competitive range (because of technical score, based on CO statement) -  14 proposals 

received)
• Note: Agencies can not  eliminate an acceptable technical score from the range, unless cost is too high

• Medical Staffing protested Past Performance at first – Agency re-evaluated, raised Past Performance score – protested again 
• “Agency response was not meaningful” but still excluded, justified  - denied

• On assessment, pre-protest documentation from the Government showed they indeed included all evaluation factors in determining the competitive range
• Evaluation criteria must provide for a reasonable assessment of the cost to the government of performance of competing proposals 

and in this case, per the RFP the competitive range was to be set by Price and other factors
• Technical scores can indicate risk, and therefore cost to the Government of performance as was documented

• Also – protestor changed their basis of protest part way through (you can’t credibly do that)
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Presenter Notes
Presentation Notes
CICA is Competition in Contracting Act from 1984 – foundation for FAR
10 USC Section 2305(a)(3)(A) = Contracts: planning, solicitation, evaluation, and award procedures; In prescribing the evaluation factors to be included in each solicitation for competitive proposals, the head of an agency—; 
(i)shall (except as provided in subparagraph (C)) clearly establish the relative importance assigned to the evaluation factors and subfactors, including the quality of the product or services to be provided (including technical capability, management capability, prior experience, and past performance of the offeror);
(ii)shall (except as provided in subparagraph (C)) include cost or price to the Federal Government as an evaluation factor that must be considered in the evaluation of proposals; and
(iii)shall disclose to offerors whether all evaluation factors other than cost or price, when combined, are—
(I)significantly more important than cost or price;
(II)approximately equal in importance to cost or price; or
(III)significantly less important than cost or price.
41 USC Section 253(c)(1)(B)=Competition requirements (Title 41 is Public Contracts)
FAR Subpart 15.4 = Contract Pricing
FAR Section 15.304(c)(1) =  (c) The evaluation factors and significant subfactors that apply to an acquisition and their relative importance, are within the broad discretion of agency acquisition officials, subject to the following requirements:
(1) 
(i) Price or cost to the Government shall be evaluated in every source selection (10 U.S.C.2305(a)(3)(A)(ii)and 41 U.S.C.3306(c)(1)(B)(also see part  36 for architect-engineer contracts), subject to the exception listed in paragraph (c)(1)(ii)(A) of this section for use by DoD, NASA, and the Coast Guard.
(ii) In accordance with 10 U.S.C. 2305(a)(3), for DoD, NASA, and the Coast Guard—
(A) The contracting officer may choose not to include price or cost as an evaluation factor for award when a solicitation—
(1) Has an estimated value above the simplified acquisition threshold;
(2) Will result in multiple-award contracts (see subpart 16.5) that are for the same or similar services; and
(3) States that the Government intends to make an award to each and all qualifying offerors (see 2.101)
(B) If the contracting officer chooses not to include price or cost as an evaluation factor for the contract award, in accordance with paragraph (c)(1)(ii)(A) of this section, the contracting officer shall consider price or cost as one of the factors in the selection decision for each order placed under the contract.
(C) The exception in paragraph (c)(1)(ii)(A) of this section shall not apply to solicitations for multiple-award contracts that provide for sole source orders pursuant to section 8(a) of the Small Business Act (15 U.S.C. 637(a)).

B-400705.2, B-400705.3, Mar. 13, 2009, 2009 CPD ¶ 71 Medical Staffing Joint Venture, LLC, March 13, 2009
DIGEST
Protester's challenge to an agency's decision to exclude the protester's acceptable proposal from the competitive range is denied where the contemporaneous record shows that, consistent with the requirements in the Federal Acquisition Regulation, the proposal was evaluated on all of the solicitation's evaluation criteria, including price, and shows that the agency considered the protester's relative price.
DECISION
Medical Staffing Joint Venture, LLC of Honolulu, Hawaii (a joint venture of Kuhana Associates, LLC and Spectrum Healthcare Resources, Inc.), protests the exclusion of its proposal from the competitive range under request for proposals (RFP) No. W81K04-08-R-0013, issued by the United States Army Medical Command, Health Care Acquiring Activity at Fort Sam Houston, Texas, for dental services at various United States Army Treatment Facilities in three separate regions--the North Atlantic Region, the South East Region and the Great Plains & Western Region. The protester also contends that the agency failed to take adequate corrective action in response to a prior protest.
We deny the protest.
BACKGROUND
The RFP, issued on April 10, 2008 as a small business set-aside, contemplates the award of an indefinite delivery/indefinite quantity (ID/IQ) contract for a base period with four 1-year option periods. The agency anticipates awarding three contracts, one for each region. Offerors were advised to submit a complete proposal for each of the regions for which they would like to be considered.
The RFP provided that award would be made on a best value basis, and identified the following evaluation factors and subfactors:
Factor 1: Technical Capability 
Contractor Quality Control Plan�Subfactor 1B: Management Capabilities�Subfactor 1C: Recruitment�Subfactor 1D: Retention�Subfactor 1E: Relevant Corporate Experience�Subfactor 1F: Key PersonnelFactor 2: Past and Present Performance�Factor 3: Financial Capability�Factor 4: Price/CostRFP at 124-25.

The RFP explained that all four factors would be evaluated, but only the first two--technical capability, and past and present performance--would be scored. RFP at 124-26. With respect to weight, the RFP stated that all subfactors within the technical capability factor were of equal importance and that the technical capability factor was significantly more important than the other evaluation factors. RFP at 125. The RFP also stated that the technical capability, past and present performance, and financial capability factors were more important that the price/cost factor. Id.

The RFP advised offerors that the agency contemplated making award without discussions, but that if discussions became necessary; a competitive range would be established based on the evaluated price and other evaluation factors in the RFP. Finally, the RFP stated that the competitive range would be limited to permit an efficient competition among the most highly rated proposals. RFP at 122.
By the closing time for receipt of proposals, 14 proposals were received for Region 1, 13 proposals were received for Region 2, and 12 proposals were received for Region 3; all of them were evaluated by a source selection evaluation board (SSEB). The protester submitted a proposal for each of the three regions. The protester's proposal(s) offered the lowest price for each region, and its proposal(s) were rated acceptable overall for technical capability with a neutral/high risk rating for past and present performance. Given these results, the SSEB initially concluded that although Medical Staffing's proposal contained the lowest price--and was priced lower than the independent government estimate--the proposal was not one of the most highly rated because: (1) it was only rated acceptable under the technical capability evaluation factor; (2) it was missing key elements in articulating sufficient corporate experience, and in articulating a plan for meeting the proposed mission; and, (3) it was assessed as presenting high performance risk. Therefore the Medical Staffing's proposal was not included in the competitive range for any of the regions. Agency Report (AR) Tab 22, at 13.
The only offerors included in the competitive range were those whose proposal received either an overall technical rating of "excellent" or "good." Six offerors' proposals were included in the competitive range for Region 1, five offerors' proposals were included for Region 2, and four offerors' proposals were included for Region 3. Id. at 12-13. By letter dated September 17, 2008, the contracting officer notified Medical Staffing that while its proposal was technically acceptable, it was not among the most highly rated and therefore was excluded from the competitive range. Following a debriefing, Medical Staffing filed an initial protest with our Office on October 7, 2008, challenging the evaluation of its proposal and its proposal's exclusion from the competitive range.

In response, the agency advised our Office, by letter dated November 5, 2008, that it would take corrective action, review its evaluation and competitive range determination, and make a new determination. As a result, we dismissed the protest on November 17, 2008.

During the reevaluation undertaken as corrective action in response to Medical Staffing's initial protest, the agency changed the protester's past performance rating from neutral/high risk to acceptable/low risk. However, the agency again concluded that notwithstanding the protester's acceptable technical rating, low risk past performance rating, and low price, the protester's proposal was not one of the most highly rated proposals. AR, Tab 30, Addendum to Pre-Negotiation Memorandum. By letter dated December 16, 2008, the agency advised the protester that its proposal was, again, excluded from the competitive range. This protest followed.
DECISION
Medical Staffing challenges the agency's evaluation in several areas, and argues that the competitive range determination was improper because the agency failed to consider each proposal under all evaluation factors before establishing the competitive range, in violation of the requirements of Federal Acquisition Regulation (FAR) sect. 15.306(c)(1). The protester also contends that the agency ignored its lower price in establishing the range. Finally, the protester argues that the agency failed to take corrective action as promised in its letter of November 5.
As a preliminary matter, we think Medical Staffing's challenges to the agency's technical evaluation of its proposal, and in particular, to the specific areas of identified weaknesses, were abandoned during the course of this protest. Medical Staffing's initial protest of October 7--the protest that resulted in agency corrective action and a reevaluation of the company's proposal--initially identified what it argued were flaws in the agency's evaluation of its proposal with respect to six areas of assessed weaknesses--quality control plan, management capabilities, recruitment, retention, relevant corporate experience, and key personnel. These arguments were incorporated by reference in the protest before us now. Initial Protest, Dec. 17, 2008, at 3‑4. The agency responded to each of these challenges in its report explaining why the agency believed its evaluation of the proposal was valid. In its comments, Medical Staffing provided no rebuttal to the agency's technical explanations; instead it focused its comments on its contention that the agency's corrective action was not meaningful, and simply merely "rubber stamped" the original evaluation conclusions. Accordingly, we conclude that Medical Staffing abandoned its specific challenges to the evaluation, and we will not consider them further. Remington Arms Co., Inc., B‑297374, B-297374.2, Jan. 12, 2006, 2006 CPD para. 32 at 4 n.4.

Competitive Range
With respect to the competitive range determination, Medical Staffing raises two issues--that the determination was made without considering all of the evaluation factors, and that the decision was made without regard to price. Based on our review of the record, we conclude that the decision to exclude Medical Staffing's proposal from further consideration was properly based on an evaluation of all of the evaluation factors, including price.
After evaluating all proposals, agencies may establish a competitive range if discussions are to be conducted. Based on the ratings of each proposal against all evaluation criteria, the contracting officer is to establish a competitive range comprised of the most highly rated proposals, unless the competitive range is further reduced for purposes of efficiency pursuant to FAR sect. 15.306(c)(2). This provision permits the contracting officer to limit the number of proposals in the competitive range to the greatest number that will permit an efficient competition provided that the solicitation notifies offerors that this may be done. FAR sect. 15.306(c)(2); RFP at 122. In reviewing an agency's evaluation and its competitive range determination, our Office will not reevaluate the proposals; instead, we will examine the record to ensure that the evaluation was reasonable and in accordance with the solicitation's evaluation criteria and applicable statutes and regulations. Northwest Procurement Inst. Inc., B-286345, Nov. 17, 2000, 2000 CPD para. 192 at 5.

In this regard, it is axiomatic that cost or price to the government must be included in every RFP as an evaluation factor, and that agencies must consider cost or price to the government in evaluating competitive proposals. 10 U.S.C. sect.  2305(a)(3)(A)(ii) (2000); FAR sect.  15.304(c)(1). This requirement means that an agency cannot eliminate a technically acceptable proposal from consideration for award without taking into account the relative cost of that proposal to the government. Kathpal Techs., Inc.; Computer & Hi-Tech Mgmt., Inc., B-2883137.3 et al., Dec. 30, 1999, 2000 CPD para. 6 at 9. Agencies have considerable discretion in determining the appropriate method for taking cost into account, but the method used must provide for a reasonable assessment of the cost of performance of the competing proposals. S.J. Thomas Co., Inc., B-283192, Oct. 20, 1999, 99-2 CPD para. 73 at 3.

The protester's contention that the agency did not consider all of the evaluation factors, including price, is drawn from both the statement explaining the competitive range decision in the Pre-Negotiation Memorandum, and from the Contracting Officer's (CO) Statement submitted with the agency report prepared in response to this protest. The CO explains the competitive range decision as follows:

The competitive range was comprised of the proposals that received either an Excellent or a Good overall technical rating. There were 6 offerors in the competitive range for Region 1, 5 offerors in the competitive range for Region 2, and 4 offerors in the competitive range for Region 3. Medical Staffing Joint Venture received an overall "Acceptable" technical [rating] and was therefore not included in the competitive range.

CO's Statement at 2. The protester argues that both of these documents show that the agency did not consider all factors, and did not consider price, in establishing the competitive range. We agree with the protester that this statement, on its face, suggests that the competitive range was established based on the overall technical rating, and that price was not considered. On the other hand, we think the underlying contemporaneous documents--prepared before any protest was filed--viewed in their entirety, show that the agency did, in fact, evaluate proposals under all of the evaluation factors, and did consider Medical Staffing's relative price in making its competitive range determination.

With respect to the first evaluation factor, technical capability, there is no dispute that all of the proposals were evaluated under the overall factor, and under its six subfactors. The results of the evaluation under this factor are set forth in the Pre-Negotiation Memorandum (provided with the agency report at tab 22) at pages 5 through 7. Specifically, for each of the three regions, the SSEB rated Medical Staffing's proposal(s) acceptable for quality control, retention, corporate experience, and key personnel. Medical Staffing received a good rating for management capabilities and recruitment, and an overall technical rating of acceptable.

With respect to the second evaluation factor of past and present performance, Medical Staffing's proposal was initially rated neutral/high risk. AR, Tab 22, Pre-Negotiation Memorandum at 5-8. This rating was upgraded during the reevaluation to a rating of acceptable/low risk.

With respect to the third factor, financial capability, we note first that the RFP advised offerors that there would be no scoring of this factor, but that the proposals would be evaluated under this factor and the resulting information would be used to determine risk. RFP at 126. Consistent with this advice, the contemporaneous record shows that the agency reviewed the offerors' financial statements to determine if the offerors had adequate financial resources, and that the review resulted in several financial concerns identified by the evaluators that the agency states will be addressed during discussions with the offerors in the competitive range AR, Tab 22, Pre-Negotiation Memorandum at 8-9.

With respect to price, the RFP again advised that price would not be scored, RFP at 126, but the record shows that the Defense Contract Audit Agency, the contracting officer and the source selection authority reviewed all pricing and compared each offeror's total and unit prices for each contract line item to determine price realism. AR, Tab 22, Pre-Negotiation Memorandum at 9-10. The agency determined that prices were fair and reasonable based on adequate competition. Id.
With this information, the agency established its competitive range, and--as indicated in the CO's statement--the contemporaneous materials indicate that "the competitive range was comprised of the following highly rated proposals (Good and Excellent)," followed by a list of the proposals included in the range. Id. at 12-13. The contemporaneous document does not stop there, however, it continues with more specific findings about individual offerors. Specifically, the agency recognized that Medical Staffing offered the lowest price (and recognized that its price was lower than the government estimate), that its proposal had an overall technical rating of acceptable, and that the proposal received a past performance rating of low risk.[1] AR, Tab 30, Addendum to Pre-Negotiation Memorandum at 1-2. The agency nonetheless concluded that Medical Staffing did not submit one of the most highly rated proposals.
In sum, while we think the contracting officer could have more clearly articulated why, notwithstanding Medical Staffing's low price, she concluded that the proposal was not among the most highly rated, and while we might have reached a different conclusion given these facts, the record shows that she did acknowledge--in the same document that contains her competitive range decision--that Medical Staffing submitted the lowest priced offer, and acknowledged that Medical Staffing's price was lower than the government estimate. The record also shows that she made her decision at the end of a review that considered all of the evaluation criteria. Given this record, we cannot conclude that the decision to exclude this proposal from the competitive range did not consider relative price, or otherwise violate the FAR requirement that such decisions must be based on a consideration of all of the evaluation factors, including price.

Corrective Action
Finally, the protester argues that the agency failed to take meaningful corrective action as promised in the agency's response to its initial protest. As explained above, in response to the protester's initial protest, the contracting officer stated that she had reviewed the matters in the protest, intended to review the competitive range determination, and would make a new determination. AR, Tab 27, Corrective Action Letter.

During the course of this protest, although the agency reaffirmed its decision to not include Medical Staffing's proposal in the competitive range, the record clearly shows that the agency reevaluated the protester's proposal, and in fact, raised its rating under the past and present performance evaluation factor. Given this change in the protester's rating, we think the facts do not support the protester's contention that the agency's corrective action review was meaningless.
The protest is denied.
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The COFC/GAO Standard of Review
Protests to: Agency / Court of Federal Claims / Government Accountability Office

• Was the agency’s evaluation reasonable and consistent with stated evaluation 
criteria and applicable procurement statutes and regulations

• Mere disagreement with an agency’s judgment is insufficient to render an 
evaluation unreasonable

• Agencies are in the best position to judge the cost realism of offerors

• Agencies get tremendous deference – if they adequately document 
conclusions and treat offerors equally
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Proposal Analysis Techniques

• The proposal analysis technique(s) used when assessing the cost to the government 
depend on who bears the cost risk of contract performance/contract type
• FAR 15.404-1

• For significant additional insight in “how the Government evaluates price & cost (per the FAR)
• “The Air Force Institute of Technology (AFIT) and the Federal Acquisition Institute (FAI) jointly prepared a 

five-volume set of Contract Pricing Reference Guides (5) to guide pricing and negotiation personnel.” 
• They are to be used for instruction and professional guidance. However, they are not directive 

and should be considered informational only.  
• Contract Pricing Reference Guides | www.dau.edu Note: These are NOT just for DoD (942 pages)

• Understanding Terms of Art:
• “Price Reasonableness” (FAR 15.404-1(b)(2))
• “Price Realism” (FAR 15.404-1(d)(3))
• “Cost Reasonableness” (FAR 15.404-1(c)(2))
• “Cost Realism” (FAR 15.404-1(d))
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Avoiding Confusion Across Class Segments
Price Realism in Fixed Price versus Cost Plus

• In our second class in this series “Understanding Price Evaluations” back on 26 Jan, 
we discussed Price Realism evaluation – that material was focused on those 
conditions justifying Price Realism in Fixed Price Environments

• Although the FAR does not use the term “price realism,” it states that cost realism analyses may 
be used to evaluate fixed-price proposals for purposes of assessing proposal risk
• FAR Section 15.404-1(d)(3) for

• …competitive fixed-price incentive contracts
• …in exceptional cases, on other competitive fixed-price-type contracts when new requirements may 

not be fully understood by competing offerors, there are quality concerns, or past experience indicates 
that contractors’ proposed costs have resulted in quality or service shortfalls

• Note: Results of the analysis may be used in performance risk assessments and responsibility 
determinations
• However, proposals shall be evaluated using the criteria in the solicitation, and the offered prices shall 

not be adjusted as a result of the analysis
8



+

The Why of Cost Realism Evaluation

• When an agency evaluates proposals for the award of a cost-reimbursement contract, an offeror’s proposed 
estimated cost of contract performance is not considered controlling (governing) since, regardless of the costs 
proposed by the offeror, the government is bound to pay the contractor its reasonable, allocable, allowable costs

• Metro Machine Corp., B-402567, B-402567.2, June 3, 2010, 2010 CPD  ¶ 132
• Protested the contract award of a CPAF/IF to BAE Systems (DDG-51 Arleigh Burke-Class Guided Missile Destroyer maintenance, 

repair, modernization, and alteration) by US Navy based on improper evaluation of proposals and source selection – denied
• Notional work package included with the RFP, Government IGE included with the RFP for referencing labor hours and material costs (if IGE not used, 

offerors instructed to provide “clear and compelling evidence” to substantiate)
• Both proposals included in competitive range – held discussions (ENs) and required an FPR
• When an agency evaluates proposals for the award of a cost-reimbursement contract, an offeror's proposed estimated cost of contract performance 

is not considered controlling since, regardless of the costs proposed by the offeror, the government is bound to pay the contractor its actual and 
allowable costs

• Protest challenging agency's cost realism evaluation of awardee's proposal is denied where the record demonstrates that agency's 
conclusions were reasonable

• Protested that agency's evaluation of awardee's proposal failed to consider the conclusions of a Defense Contract Audit Agency audit report 
regarding the awardee is denied where the record shows the allegation is without basis

• Protest of agency's technical evaluation is denied where record shows evaluation was reasonable and consistent with evaluation criteria; mere 
disagreement with agency's evaluation is insufficient to show it was unreasonable

• Honeywell Tech. Solutions, Inc., B-400771, B-400771.2, Jan. 27, 2009, 2009 CPD ¶ 49 at 17; see FAR Section 16.301
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B-402567; B-402567.2, Metro Machine Corp., June 3, 2010
DOCUMENT FOR PUBLIC RELEASE�The decision issued on the date below was subject to a GAO Protective Order. This redacted version has been approved for public release.�
Decision
Matter of: Metro Machine Corp.
File: B-402567; B-402567.2
Date: June 3, 2010
Michael R. Katchmark, Esq., Gary A. Bryant, Esq., and Bartholomew J. Gengler, Esq., Willcox & Savage, P.C., for the protester.
Robert E. Korroch, Esq., Francis E. Purcell, Jr., Esq., Adam Casagrande, Esq., and William A. Wozniak, Esq., Williams Mullen, for BAE Systems Norfolk Ship Repair Inc., an intervenor.
Rhonda L. Russ, Esq., and Ryan M. Banach, Esq., Department of the Navy, for the agency.
Louis A. Chiarella, Esq., and Christine S. Melody, Esq., Office of the General Counsel, GAO, participated in the preparation of the decision.
DIGEST
1. Protest challenging agency's cost realism evaluation of awardee's proposal is denied where the record demonstrates that agency's conclusions were reasonable.
2. Protest that agency's evaluation of awardee's proposal failed to consider the conclusions of a Defense Contract Audit Agency audit report regarding the awardee is denied where the record shows the allegation is without basis.
3. Protest of agency's technical evaluation is denied where record shows evaluation was reasonable and consistent with evaluation criteria; mere disagreement with agency's evaluation is insufficient to show it was unreasonable.
DECISION
Metro Machine Corp., of Norfolk, Virginia, protests the award of a contract to BAE Systems Norfolk Ship Repair Inc., also of Norfolk, Virginia, under request for proposals (RFP) No. N00024-09-R-4401, issued by the Naval Sea Systems Command, Department of the Navy, for the maintenance, repair, modernization, and alteration of DDG-51 Class ships (Arleigh Burke-Class guided missile destroyers) homeported or visiting Norfolk, Virginia. Metro alleges that the agency's evaluation of offerors' proposals and subsequent source selection decision were improper.
We deny the protest.
BACKGROUND
The mission of the DDG-51 Arleigh Burke-Class ships is to conduct sustained combat operations at sea, providing primary protection for the Navy's aircraft carriers and battle groups, as well as escort to Navy and Marine Corps amphibious forces and auxiliary ships, and independent operations as necessary.
The RFP, issued on May 1, 2009, contemplated the award of a cost-plus-award-fee/ incentive-fee, "multi-ship, multi-option (MSMO)" contract for execution planning and performance of Chief of Naval Operations-scheduled ship availabilities for certain DDG-51 Class ships at Norfolk, Virginia.[1] Generally, under an MSMO contract, each ship availability is a separate option under the contract. In this case, the RFP provided for the award of a base contract for the execution planning for the first scheduled availability, the USS Arleigh Burke, and the performance of non-scheduled repairs and maintenance between scheduled availabilities--the actual maintenance and modernization work was an option under the base contract. The RFP also provided for options for 22 additional availabilities and the associated execution planning for these availabilities over a 5-year period. Id. at 2-31.
The RFP instructed offerors to base their cost proposals on a notional work package included with the solicitation. The notional work package consisted of individual work items, the costs of which would vary with the type of scheduled availability. For the majority of the work items in the notional work package, the RFP provided offerors with an independent government estimate (IGE) of the number of direct labor hours and material costs to perform the work item. The RFP also instructed offerors to use the government labor hour and material cost estimates for each notional work item in preparing their cost proposals. While offerors were permitted to propose deviations from the IGEs, the solicitation required the offeror to provide "clear and compelling evidence" to substantiate that an adjustment was warranted. Id. at 197.
The RFP identified, in addition to evaluated cost, the following technical evaluation factors, in descending order of importance: management approach; technical approach; resource capabilities; and past performance. The RFP established that the technical factors, when combined, were more important than cost, and that contract award was to be made to the responsible offeror whose proposal represented the "best value" to the government, all factors considered. Id. at 217-20.
Both BAE and Metro submitted proposals by the June 16 closing date. A Navy technical evaluation review panel (TERP) evaluated offerors' technical proposals using the adjectival rating system set forth in the RFP: exceptional, very good, satisfactory, marginal, or unsatisfactory and, with regard to past performance, neutral. Concurrent with the technical evaluation, a Navy cost assessment panel (CAP) evaluated offerors' cost proposals and calculated an overall evaluated cost to the government for each offeror.
On October 22, after the initial evaluation of cost and technical proposals, the Navy determined that the proposals of both BAE and Metro should be included within the competitive range. The Navy then held discussions with each offeror. The agency received discussion responses from the offerors by November 24, and final proposal revisions (FPR) by the December 4 closing date.
By January 21, 2010, the TERP and CAP provided the agency's best value advisory council (BVAC) with their respective evaluations of the offerors' proposals, which were as follows:
�Factor
BAE
Metro
Management Approach
Exceptional
Exceptional
Technical Approach
Exceptional
Very Good
Resource Capabilities
Exceptional
Very Good
Past Performance
Exceptional
Exceptional
Overall Technical Assessment
Exceptional
Very Good
Proposed Cost
$352,676,436
$392,636,512
Evaluated Cost
$415,326,382
$412,012,550
Agency Report (AR), Tab 33, Final TERP Report, at 3; Tab 34, Final CAP Report, at 1.
The Navy technical evaluators detailed the various strengths (major and minor), weaknesses, and deficiencies that they found in support of the adjectival ratings assigned to offerors' proposals. AR, Tab 33, Final TERP Report. Similarly, the CAP's evaluation provided a narrative explanation and backup documentation regarding its analysis of the cost elements within offerors' proposals. AR, Tab 34, Final CAP Report; Tab 60, CAP Work Item Reviews; Tab 61, CAP Cost Evaluation Spreadsheets. The BVAC adopted the evaluation findings and ratings, and recommended that contract award be made to BAE. AR, Tab 37, BVAC Report, at 11.
On February 5, after having received the final evaluation reports and BVAC presentation, the source selection authority (SSA) determined that BAE's proposal was technically superior to that of Metro under all four technical factors. The SSA also found that BAE's technical advantages outweighed the associated $3.3 million (.81%) higher evaluated cost, and concluded that BAE's higher technically rated, higher cost proposal represented the best value to the government. AR, Tab 39, Source Selection Decision, at 1-3. This protest followed.
DISCUSSION
Metro challenges numerous aspects of the agency's cost realism evaluation and its evaluation of the offerors' technical proposals.[2] Although we do not specifically address all of Metro's issues and arguments, we have fully considered all of them and find that they afford no basis on which to sustain the protest.
Cost Realism Evaluation of BAE's Proposal
Metro argues that the agency failed to reasonably evaluate the cost realism of BAE's "non-significant subcontractor"[3] labor rate or consider BAE's increased pension costs. Metro also challenges the agency's calculation of BAE's evaluated material costs. Metro argues that a proper cost realism evaluation would have resulted in greater upward adjustments to BAE's proposed costs, thereby increasing the evaluated cost difference between the offerors' proposals.
BAE's Non-Significant Subcontractor Labor RateMetro alleges that the Navy failed to properly evaluate the cost realism of BAE's average non-significant subcontractor labor rate (including BAE's temporary labor). The protester points to the fact that BAE's non-significant subcontractor labor rate was dramatically lower than both the awardee's significant subcontractor labor rates and Metro's average non-significant subcontractor labor rate. Metro argues that a proper cost realism analysis of BAE's non-significant subcontractor labor rates would have increased BAE's evaluated cost by at least an additional $18.9 million. Protest, Apr. 12, 2010, at 2-7.
The RFP stated, as part of the cost proposal instructions, that "[s]ubcontractor proposals are not required for non-significant subcontractors. However, offerors must identify each non-significant subcontractor proposed and provide labor rates for each, supported with quotes from the identified subcontractors." RFP at 195.
BAE's cost proposal identified the significant and non-significant subcontractors that would, in addition to the prime contractor, perform various aspects of the work items within the notional work package. BAE's cost proposal included supporting quotes--consisting of labor hours and labor rates--from each non-significant subcontractor.[4] BAE also provided historical data to support its temporary labor rate. BAE then "rolled up" the total labor hours, average labor rates, and direct labor dollars for itself, its temporary labor, and each significant and non-significant subcontractor for the entire 5-year performance period. AR, Tab 27, BAE FPR, Exh. F-3, Data in Summary Format--Program Totals.
The CAP, as part of its cost realism analysis of BAE's FPR, accepted as realistic the labor rates proposed for each non-significant subcontractor as well as BAE's temporary labor rate, finding that BAE's labor rates were supported by the cost data (e.g., quotes, historical information) provided by the offeror. AR, Tab 34, CAP Report of BAE, at 25. The CAP found, however, that BAE's proposed ratio of temporary labor to regular labor was not consistent with the offeror's historical temporary labor usage. Id. at 2-3. As a result, the CAP adjusted upward BAE's regular labor hours and decreased BAE's non-significant subcontractor/temporary labor hours.[5] Id. at 2-3. The CAP's downward adjustments to BAE's non-significant subcontractor/temporary labor hours also resulted in an adjusted average labor rate for the offeror as follows:[6]
Non-Significant Subcontractors (including BAE temporary labor)
Proposed
Evaluated
Labor Hours
1,344,352
944,395
Hourly Rate
$[DELETED]
$[DELETED]
AR, Tab 34, CAP Report for BAE, at 24-25.
When an agency evaluates proposals for the award of a cost-reimbursement contract, an offeror's proposed estimated cost of contract performance is not considered controlling since, regardless of the costs proposed by the offeror, the government is bound to pay the contractor its actual and allowable costs. Magellan Health Servs., B-298912, Jan. 5, 2007, 2007 CPD para. 81 at 13; Metro Machine Corp., B-295744, B-295744.2, Apr. 21, 2005, 2005 CPD para. 112 at 9; see Federal Acquisition Regulation (FAR) sect. 16.301. As a result, a cost realism analysis must be performed by the agency to determine the extent to which an offeror's proposed costs represent what the contract costs are likely to be under the offeror's technical approach, assuming reasonable economy and efficiency. FAR sections 15.305(a)(1), 15.404-1(d)(1), (2); The Futures Group Int'l, B-281274.2, Mar. 3, 1999, 2000 CPD para. 147 at 3. A cost realism analysis is the process of independently reviewing and evaluating specific elements of each offeror's cost estimate to determine whether the estimated proposed cost elements are realistic for the work to be performed, reflect a clear understanding of the requirements, and are consistent with the unique methods of performance and materials described in the offeror's proposal. FAR sect. 15.404-1(d)(1); Advanced Commc'n Sys., Inc., B-283650 et al., Dec. 16, 1999, 2000 CPD para. 3 at 5. Based on the results of the cost realism analysis, an offeror's proposed costs should be adjusted when appropriate. FAR sect. 15.404-1(d)(2)(ii).
An agency's cost realism analysis need not achieve scientific certainty; rather, the methodology employed must be reasonably adequate and provide some measure of confidence that the agency's conclusions about the most probable costs under an offeror's proposal are reasonable and realistic in view of other cost information reasonably available to the agency as of the time of its evaluation. Metro Mach. Corp., supra, at 10-11. We review an agency's judgment in this area only to see that the agency's cost realism evaluation was reasonably based and not arbitrary, and adequately documented. Honeywell Tech. Solutions, Inc., B-400771, B-400771.2, Jan. 27, 2009, 2009 CPD para. 49 at 17; Jacobs COGEMA, LLC, B-290125.2, B-290125.3, Dec. 18, 2002, 2003 CPD para. 16 at 26.
We find the Navy's cost realism analysis of BAE's proposal here was proper. As a preliminary matter, the record shows (and Metro does not dispute) that the CAP properly adjusted downward BAE's non-significant subcontractor/temporary labor amounts based on historical information and/or methods of performance described in the offeror's technical proposal. Further, the record shows that the Navy reasonably determined that BAE's non-significant subcontractor and temporary labor rates were supported by historical data and/or invoices, and that no adjustments were necessary. Having determined that the labor rates for BAE's non-significant subcontractors and temporary labor were realistic, there is no basis to question the reasonableness of the CAP's adjusted average labor rate even if it is lower than the rate BAE proposed.
Metro does not dispute that BAE's cost proposal included invoices from each of its non-significant subcontractors in support of the labor rates (and labor hours) that the offeror proposed, nor does Metro dispute that BAE's temporary labor rate was supported by BAE's historical cost data. Further, Metro has not demonstrated (or even asserted) that BAE's proposed labor rates here were below the prevailing rates for the types of work to be performed by each non-significant subcontractor. Rather, Metro argues only that BAE's non-significant subcontractor labor rate is both dramatically lower than BAE's significant subcontractor labor rates and Metro's non-significant subcontractor labor rate. [7] This simplistic comparison is unpersuasive. Metro has not shown that BAE's significant and non-significant subcontractors would be performing the same types of work or employing the same types of labor, so the comparison between their labor rates is not meaningful. Similarly, Metro has made no showing that BAE's non-significant subcontractors would be performing the same types of work as Metro's non-significant subcontractors, so the comparison between their labor rates likewise is not meaningful. As the Navy reasonably determined that BAE's non-significant subcontractor and temporary labor rates were realistic and supported, the fact that the labor rates differed from other subcontractor rates in the offerors' proposals does not in any way show that the Navy's evaluation was improper.
BAE's Increased Pension CostsMetro protests that the Navy's cost realism analysis of BAE's proposal was improper insofar as the agency failed to adjust BAE's projected costs to account for the firm's increased employee pension costs. Metro alleges that, prior to the submission of FPRs, BAE was aware that the contribution rates to its employees' pension trust were increasing. The protester contends that neither BAE's FPR nor the Navy's cost realism analysis adjusted BAE's overhead rates to account for these increased pension costs. Metro argues that BAE's higher pension costs would have increased the offeror's total evaluated cost by approximately $5 million. Protest, Apr. 12, 2010, at 10-12.
On November 11, 2009, BAE received notice from the Boilermaker-Blacksmith National Pension Trust regarding pension contribution rate changes.[8] The notice stated that the pension trustees had determined the adverse financial conditions affecting the pension fund would result in increased contribution rates from all contributing employers, effective January 1, 2010. The pension trust notice also contained a provision stating, "[i]f all or part of the [increase] is taken from employees' wages, this must be handled as a reduction of the employees' wage rate, rather than a deduction from the employees' wages." Id., Exh. 5, Pension Trust Notice, at 1-2.
The following facts are based largely on declarations of various BAE employees, which we have no reason to question. BAE conducted an extensive review of the pension trust notice with internal and external legal counsel and pension consultants in the weeks following its receipt. BAE submitted its FPR on December 4 without making adjustment for or mentioning the pension trust notice, and the CAP had no knowledge of any pension trust contribution increases when performing its cost realism analysis of the offerors' FPRs.[9] AR, Apr. 21, 2010, at 10-12, attach. 1, Declaration of BAE Human Resources Director, Apr. 20, 2010, at 1-2, attach. 2, Declaration of BAE Finance Director, Apr. 20, 2010, at 1-3.
By December 9, BAE determined that the increased pension liability was a company responsibility; while the pension fund trustees were not a party to and did not have authority to modify BAE's employee wages as established by the parties' collective bargaining agreement (CBA), the trustees did have authority to increase the contributing employers' pension contributions. Even at this point, however, BAE was unaware of the cost impact of the increased pension liability on its Norfolk shipyard or its proposal, for various reasons. First, BAE believed that one option available to it--as suggested by the pension trust notice--was to reduce employee wages to offset any increase in BAE's required pension contributions. Additionally, BAE was then engaged in negotiations with the local IBB union for a new CBA which would determine, among other things, how BAE's higher pension contributions would be funded. Id.
BAE and the local union did not begin negotiations on the economic portion of the new CBA until January 2010.[10] The Navy awarded the contract to BAE on February 19, and BAE concluded CBA negotiations with the local union on March 5. BAE's increased pension contributions were one of several issued addressed collectively in the CBA negotiations; while some of the contractor's labor costs increased, others were reduced. BAE subsequently calculated that the cost impact to its proposal here for the increased pension fund contributions was approximately $2.5 million.[11] Id.
While under certain circumstances an offeror is required to advise the agency of material changes to its proposal, even after submission, in order to ensure that the agency's evaluation is based on consideration of the proposal as it actually exists at the time it is being evaluated, Greenleaf Constr. Co., Inc., B-293105.18, B-293105.19, Jan. 17, 2006, 2006 CPD para. 19 at 10; Dual, Inc., B-280719, Nov. 12, 1998, 98-2 CPD para. 133 at 3-6, we do not think that such a duty to report arose here given that the impact of the increased pension costs was not known until after award was made.
As detailed above, BAE received the pension fund notice on November 11 and had not determined whether this in fact represented a BAE financial liability prior to its December 4 FPR submission. Even after determining on December 9 that the increased pension liability was a company responsibility, BAE was unaware of the cost impact of the increased pension liability on its Norfolk shipyard or its proposal. As suggested by the pension trust notice, one option potentially available to BAE was to reduce employee wages to offset any increase in required pension contributions. Moreover, BAE was engaged in CBA negotiations with the local IBB union that would determine, among other things, how BAE's higher pension contributions would be funded. These CBA negotiations did not conclude until March 5, well after the February 19 award date. It was only at such time that BAE could realistically estimate the cost impact of the pension fund notice.
In sum, the record shows that the cost impact of the increased pension fund contribution was not certain enough prior to award to constitute a material change to BAE's proposal and, as a result, BAE was not required to advise the agency of the matter during the evaluation process.
BAE's Estimated Material Costs Metro protests that the Navy's cost realism analysis of BAE was improper insofar as the agency appears to have made an error in calculating the awardee's evaluated material costs. Specifically, the protester contends that while the CAP report indicates that BAE's proposed deviations for two work items within the notional work package were rejected, the Navy then failed to utilize the IGEs in its projected cost calculations. Metro argues that this error resulted in BAE's material costs being understated by almost $6.9 million. Protest, Apr. 12, 2010, at 14-16.
As set forth above, the solicitation provided offerors with IGEs of the labor hours and material costs for the notional work items upon which offerors were to base their cost proposals. RFP at 196-206. The RFP, however, allowed offerors to propose deviations from the IGEs when properly substantiated. The two work items in question here are Work Item No. 992-11-001, Temporary Services, and Work Item No. 993-11-002, Crane, Rigging, and Forklift Services.
BAE's FPR proposed deviations from the IGEs for various work items, including the two work items here. The Navy reviewed offerors' proposed deviations for each work item separately as part of its cost realism analysis; the agency also kept all the work papers of its review. The Navy analyzed in detail BAE's proposed material cost deviations for both the temporary services and crane/rigging/forklift services work items. Although the CAP did not completely agree with BAE's proposed deviations, neither were such deviations entirely rejected. As a result, the CAP calculated material cost amounts for each type of availability that were between the deviations which BAE had proposed and the Navy's IGEs as follows:
Temporary Services
EDSRA
DSRA
ESRA
SRA
IGE
$850,859
$454,590
$850,859
$328,315
BAE (proposed)
$647,939
$347,085
$443,111
$170,890
BAE (evaluated)
$831,649
$442,890
$465,257
$186,592[12]
Crane/Rigging/Forklift
EDSRA
DSRA
ESRA
SRA
IGE
$507,000
$270,000
$507,000
$195,000
BAE (proposed)
$62,023
$33,030
$63,080
$24,261
BAE (evaluated)
$469,117
$254,370
$117,117
$45,045
AR, Tab 60, CAP Work Item Review Papers, Part 5, BAE FPR, at 17-21, 23-26.
Metro does not dispute the validity of the Navy's calculations here. The CAP then carried over its calculations into the final cost realism analysis of BAE's proposal. AR, Tab 34, CAP Report of BAE, at 27. However, in the accompanying narrative, the CAP report stated that BAE's proposed deviations had been rejected and the amounts adjusted back to the IGE. Id. at 29-31.
Metro argues because the narrative in the CAP report stated that BAE's proposed deviations had been rejected and the amounts adjusted back to the IGE, the Navy's decision not to use its IGE amounts was in error. This argument is without merit. The end product of an agency's cost realism analysis is the total estimated cost that the agency realistically expects to pay for the offeror's proposed effort. Magellan Health Servs., supra. As shown above, the record clearly reflects how the Navy determined the figures that it did for BAE's estimated material costs of the two work items in question. Moreover, Metro does not dispute the validity of the Navy's calculations here. It was these undisputed figures that the CAP then used when determining the total evaluated cost of BAE's proposal. The only thing that Metro's protest correctly notes is the inconsistency between the figures here and the accompanying narrative portion of the CAP report, and it is clear that it was the narrative language that was in error, an error which caused no prejudice to the protester.
DCAA Audit Report of BAE
Metro protests that the Navy's evaluation of BAE's proposal was improper because the agency failed to properly consider a DCAA audit report regarding a deficiency in BAE's estimating system. Metro argues that by ignoring the DCAA's conclusion that BAE's estimating system was deficient, the evaluators' recommendations and the SSA's award decision were improper.
On December 2, 2009, DCAA issued an audit report regarding a deficiency in BAE's estimating system. In general terms DCAA found that in addition to BAE's official, projected volume of business (PVOB) on which its proposed overhead and general and administrative (G&A) rates for future years were based, the contractor also maintained an internal budget forecast. DCAA found that BAE's internal budget forecast was not only more conservative than its PVOB, but more realistic based on analysis of historical data. Consequently, DCAA concluded that BAE had overstated its direct labor base and understated its proposed indirect rates for future years by not using the company's best and most realistic information. AR, Tab 51, DCAA Audit Report No. 01661-2099M24020001, at 3. As a result of its audit findings, DCAA recommended overhead and G&A rates for BAE higher than those proposed by BAE. AR, Tab 51, DCAA Rate Verification for BAE, Dec. 9, 2009, at 1-6.
The record shows that the CAP was fully aware of the DCAA audit report and its findings regarding BAE's estimating system deficiency when performing the cost realism analysis of the awardee's FPR. AR, Tab 34, CAP Report of BAE, at 13-14, 31-32. Moreover, based on its own analysis, the CAP utilized overhead and G&A rates for BAE that were higher than both those proposed by the offeror and those recommended by DCAA. Id. For example, for fiscal year 2011, while BAE's FPR proposed an overhead rate of [DELETED]%, and DCAA recommended a rate of [DELETED]%, the CAP utilized a rate of [DELETED]%. Id. at 13.
Metro does not challenge either the overhead or G&A rate portions of the Navy's cost realism analysis of BAE. See Protest, Apr. 12, 2010, at 1-19. Rather, Metro argues that the Navy's evaluation does not appear to have addressed the systemic deficiency in BAE's estimating system, and that the DCAA audit report calls into question the reliability of any information contained in BAE's cost proposal. We find no merit in these assertions. The DCAA audit report regarding BAE's estimating system related to two specific areas--the offeror's overhead and G&A rates. Contrary to the protester's assertions, the record reflects that the Navy was aware of the DCAA audit report and properly took it into account as part of its cost realism analysis of BAE's proposal: the CAP utilized indirect rates that were higher than those proposed by BAE and those recommended by DCAA, which Metro does not challenge. Quite simply, while the protester contends that BAE's estimating system deficiency "cannot be divorced" from the other aspects of the offeror's cost and technical proposals, Metro Comments, Apr. 27, 2010, at 10, the protester completely fails to establish what, if any, impact exists beyond BAE's proposed indirect rates.
Projected Rate Risk Assessment
Metro protests that the agency's cost realism analysis of offerors' proposals and the subsequent best value tradeoff decision were improper by failing to apply the projected rate risk assessments as set forth in the RFP. Metro argues that by not properly considering offerors' projected rate risk assessments, and the significant advantage represented by Metro's capped indirect rates as compared to BAE's uncapped indirect rates, the Navy's award determination was improper.
The RFP instructed offerors to submit projected rate risk assessments as part of their cost proposals. This self-assessment asked each offeror to analyze the risk and impact (low, medium, or high) of various risk factors (e.g., cost control during slow and excess periods). RFP at 195. The RFP, however, did not make consideration of offerors' projected rate risk assessments a separate evaluation criterion. Rather, as set forth above, the RFP established only that the Navy would perform a realism analysis of each offeror's cost proposal, of which the projected rate risk assessment was one part.
Both BAE and Metro submitted projected rate risk assessments as part of their cost proposals. As part of its cost realism analysis, the CAP considered, among other things, whether the offeror had proposed capped or uncapped indirect rates (Metro does not challenge the indirect rates used by the CAP for either itself or BAE.) The CAP did not separately evaluate offerors' projected rate risk assessments, or whether offerors had proposed capped or uncapped indirect rates. The CAP's cost realism analysis report does not mention offerors' projected rate risk assessments.
We find no merit in Metro's assertion that the Navy failed to properly evaluate offerors' projected rate risk assessments, as there simply was no requirement that the agency do so. The RFP required the Navy to evaluate the realism of each offeror's cost proposal, and the record shows that the Navy did so here, including consideration of whether the offerors proposed capped or uncapped indirect rates. The fact that the CAP did not specifically mention or separately evaluate the offerors' self-assessments regarding rate risk in no way shows that the evaluation was unreasonable. See SAMS El Segundo, LLC, B-291620, B-291620.2, Feb. 3, 2003, 2003 CPD para. 44 at 18-19; Jacobs COGEMA, LLC, supra, at 22.
Navy's Evaluation of Technical Proposals
Metro challenges the Navy's evaluation of BAE's technical proposal under the management approach and resource capabilities factors. Metro argues that in light of the heavy reliance by BAE and its significant subcontractors on temporary labor, as indicated by the awardee's cost proposal, the ratings assigned to BAE's technical proposal were unreasonable.
The TERP evaluated BAE's proposal as "exceptional" under the management approach factor based on the identification of three major strengths, three minor strengths, and no weaknesses. Similarly, the TERP evaluated BAE's proposal as "exceptional" under the resource capabilities factor based on two major strengths, three minor strengths, and no weaknesses. One of BAE's evaluated strengths under both the management approach and resource capabilities factors was its resource sharing agreements with significant subcontractors (including such an agreement with Metro). The agency evaluators found that BAE's resource sharing agreements provided the offeror with the ability to share facility and manpower resources to optimize facility utilization and to better level workload across the port. AR, Tab 33, Final TERP Report, at 3, 7.
In reviewing an agency's evaluation, we will not reevaluate technical proposals; instead, we will examine the agency's evaluation to ensure that it was reasonable and consistent with the solicitation's stated evaluation criteria and applicable procurement statutes and regulations. Urban-Meridian Joint Venture, B-287168, B-287168.2, May 7, 2001, 2001 CPD para. 91 at 2. An offeror's mere disagreement with the agency's evaluation is not sufficient to render the evaluation unreasonable. Ben-Mar Enters., Inc., B-295781, Apr. 7, 2005, 2005 CPD para. 68 at 7.
The record shows the Navy's evaluation of BAE's proposal to be unobjectionable notwithstanding the awardee's planned use of temporary labor. First, Metro does not dispute any of BAE's many identified strengths under the management approach and resource capabilities factors other than the strength identified for the offeror's resource sharing agreements. Further, Metro does not dispute that BAE had resource sharing agreements with its various subcontractors which provided BAE with the ability to share facility and manpower resources to optimize facility utilization. Additionally, as detailed above, the Navy's cost evaluation found BAE's proposed degree of reliance on temporary labor was not consistent with the offeror's historical practices and reallocated BAE temporary labor hours to BAE regular labor hours. We find the protester's argument amounts to mere disagreement with the agency's evaluation, which does not render it unreasonable. See Birdwell Bros. Painting & Refinishing, B-285035, July 5, 2000, 2000 CPD para. 129 at 5.
Metro also protests that the Navy's evaluation of offerors' proposals under the resource capabilities factor was improper insofar as the agency considered excess resource capacity beyond what was required to perform the work. Specifically, Metro contends that the TERP and BVAC reports concluded that both offerors had more than adequate resources, facilities, and skills to accomplish the requirements of the solicitation. From this Metro argues that it was improper for the agency to distinguish between degrees of excess resource capacity. We disagree.
The RFP stated that offerors' resource capabilities proposals were to describe the total facility resources available to the organization; demonstrate how the offeror will obtain required production and administrative facilities; describe the plan for phasing and allocation of facility resources; describe and provide consolidated manpower charts to support the work projected from this solicitation; provide current and projected workload for all team members; provide a plan to accommodate any peaks or valleys in workload; and provide a craft/trade staffing plan for this MSMO period of performance. RFP at 191. The solicitation also established that the evaluation of offerors' resource capabilities would be based on the criteria described in the proposal instructions, using an adjectival rating system. Id. at 218. In our view, the agency's evaluation of offerors' resource capabilities proposals was reasonable and consistent with the stated evaluation criteria. If Metro was of the opinion that the agency should only assess the minimum adequacy of offerors' resource capabilities on a pass/fail basis, it was required to protest the ground rules of the procurement prior to the original closing date.[13] See Bid Protest Regulations, 4 C.F.R. sect. 21.2(a)(1) (2010).
The protest is denied.
Lynn H. Gibson�Acting General Counsel
�[1] The RFP established four different types of scheduled availabilities: selected restricted availabilities (SRA); drydocking selected restricted availabilities (DSRA); extended selected restricted availabilities (ESRA); and extended drydocking selected restricted availabilities (EDSRA). The maintenance and modernization work that the contractor was to perform on each ship was based on the type of scheduled availability. RFP at 67-79.
[2] Metro's original protest also raised two additional issues: (1) that the Navy's cost realism evaluation of Metro was improper; and (2) that the agency's evaluation of offerors' proposals under the technical approach factor was improper. Metro subsequently withdrew these issues. Metro Comments, Apr. 12, 2010, at 4.
[3] For cost proposal purposes, "significant subcontractor" was defined as a subcontractor providing more than 5% of an offeror's total direct dollars or 10% of the total labor hours. RFP at 195. Accordingly, a "non-significant subcontractor" was one providing less than 5% of an offeror's total direct dollars or 10% of the total labor hours.
[4] The labor rates ranged from $[DELETED] per hour for security services, to $[DELETED] per hour for air conditioning plant condenser maintenance services. BAE's non-significant subcontractor quotes were often fixed-price in nature.
[5] The CAP also found that BAE's proposed use of one particular non-significant subcontractor (MF&B Marine) to provide surge labor services was not consistent with the offeror's technical proposal, and reallocated these hours to BAE's regular labor hours. Id. at 2, 24.
[6] The CAP analyzed the labor hours and rates for each non-significant subcontractor by work item and availability when determining BAE's total non-significant subcontractor labor dollars. AR, Tab 61, CAP Cost Evaluation Spreadsheets, FPR � Projected Cost for BAE. The average weighted labor rate here was a product of the total labor hours and total labor dollars.
[7] Metro also contends that BAE engaged in "gamesmanship" with regard to its non-significant subcontractor labor rate by artificially hiding the actual costs of performance. There is nothing in the record to support such a conclusion.
[8] BAE's employees belong to the International Brotherhood of Boilermakers (IBB) union, which utilizes the Boilermaker-Blacksmith National Pension Fund for the employees' pension plan.
[9] Metro contends that the pension fund contribution increase, which applied to it as well, was determined to have no impact on its final cost proposal. Specifically, the protester concluded that because [DELETED], the increase here would not increase Metro's proposed costs. Protest, Apr. 12, 2010, at 12. Metro does not dispute, however, that because it had proposed BAE as one of its significant subcontractors, there would be an indirect impact to its proposed costs. Further, Metro's calculation of the estimated cost impact to BAE does not include an offset for the higher costs that BAE would incur as a subcontractor to Metro.
[10] On December 30, 2009, BAE executed an addendum to the existing CBA in which it agreed to pay the increased pension contributions until negotiations on the new CBA were concluded.
[11] BAE's calculation also does not include an offset for the higher costs that BAE would incur as a subcontractor to Metro.
[12] This figure was in error; the figure should have been $178,945. AR, Apr. 21, 2010, at 15 n.13; Tab 60, CAP Work Item Review Papers, part V, BAE FPR, at 19-20. This minor error had the effect of causing BAE's evaluated cost to be slightly overstated, and caused no prejudice to Metro.
[13] Metro also originally protested that the agency's evaluation of its proposal under the resource capabilities factor was unreasonable insofar as: (1) Metro had received a higher evaluation rating in prior procurements; (2) the Metro and BAE resource capabilities were substantially identical because the offerors shared the same physical resources as teaming partners; and (3) no agency discussions alerted Metro to any reason why Metro's resource capabilities would not be rated as high as they had been previously. Protest, Mar. 1, 2010, at 8-12. The Navy specifically addressed these allegations in its report to our Office, AR, Mar. 31, 2010, at 36-44, and Metro's comments offered no rebuttal of the agency's position. See Metro Comments, Apr. 12, 2010, at 2. Where, as here, an agency provides a detailed response to a protester's assertions and the protester does not respond to the agency's position, we deem the issues abandoned. Remington Arms Co., Inc., B-297374, B-297374.2, Jan. 12, 2006, 2006 CPD para. 32 at 4 n.4; L-3 Commc'ns Westwood Corp., B-295126, Jan. 19, 2005, 2005 CPD para. 30 at 4.
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The When of Cost Realism Evaluation

• A cost realism analysis must be performed by the contracting agency to determine the extent to which an offeror's proposed 
costs represent what the contract costs are likely to be under the offeror's unique technical approach, assuming reasonable 
economy and efficiency

• FAR Sections
• 15.404-1(d)(1), (2)

• Cost realism analysis is the process of independently reviewing and evaluating specific elements of each offeror’s proposed cost estimate to 
determine whether the estimated proposed cost elements are realistic for the work to be performed; reflect a clear understanding of the 
requirements; and are consistent with the unique methods of performance and materials described in the offeror’s technical proposal

• Cost realism analyses shall be performed on cost-reimbursement contracts to determine the probable cost of performance for each offeror

• The Futures Group Int'l, B-281274.2, Mar. 3, 1999, 2000 CPD ¶ 147
• Protests the CPAF contract award of a contract to Deloitte Touche Tohmatsu (by USAID) to implement a project intended to 

increase access to family planning and other reproductive health products and services obtained through the commercial and 
private sectors in developing countries – sustained

• Best value Technical, Past Performance, Cost Realism
• Discussions, and BAFO

• Conclusion was that the evaluation lacked a reasonable basis and was sustained
• Deloitte did not have a negotiated indirect rate agreement – a previous proposed rates agreement proposed higher rates than the proposal – rates in 

proposal used for evaluation not the rates previously proposed – and though Deloitte stated that new reduced rates were based on a “new office” in 
DC, cost analyst testified they did not review the details of the proposal regarding indirect rates – nor did submission support Deloitte claims 10
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DIGEST
Attorneys
DECISION
The Futures Group International protests the award of a contract to Deloitte Touche Tohmatsu under request for proposals (RFP) No. M~OP-98-918, issued by the United States Agency for International Development (USAID), to implement a project intended to increase access to family planning and other reproductive health products and services obtained through the commercial and private sectors in developing countries. Futures contends that the evaluation of Deloitte's proposal was unreasonable.
We sustain the protest.
The RFP implements USAID's latest strategy for encouraging family planning services in developing countries. It is designed to build commercial markets for family planning and other health products and services in low and middle-income populations in developing countries through social marketing and partnerships with the private and commercial sectors. Under the RFP, USAID also seeks to expand the funding possibilities for market building activities through exploring and employing a broad range of public, private and commercial financing mechanisms through the SUMMA Foundation. /1/ RFP Secs. C.1, C.2. The RFP contemplates fulfilling these requirements under a cost-plus-award-fee contract for a 5-year period. RFP Secs. B.2, B.4.
The RFP contemplated a best-value award considering technical, past performance, and cost realism. The technical evaluation factors, listed in descending order of importance, were technical approach, key personnel, and management plan. RFP Sec. M.1(a). The past performance factor was said to be equal in importance to all technical factors combined. RFP Sec. M.4(a). The RFP also stated that the combination of all evaluation factors other than cost were significantly more important than cost. RFP Sec. M.2(d). The RFP provided for the evaluation of cost on the basis of realism, and contemplated that proposed costs may be adjusted based on the results of the cost realism evaluation, resulting in the adjusted cost being used in the evaluation of cost. RFP Sec. M.3.
Futures and Deloitte submitted proposals by the closing date of July 15, 1998. A technical evaluation panel (TEP) evaluated the proposals, and assigned Futures' proposal a rating of outstanding and Deloitte's proposal a rating of better. Agency Exhibit No. 3, Technical Evaluation Memorandum at 5. USAID also states that it performed a cost evaluation of the proposals, which analyzed and compared the individual cost elements of the proposals. USAID Report, Nov. 12, 1998, at 17-19.
The agency then conducted discussions with the offerors by letter dated August 11, and received best and final offers (BAFO) by September 8. The final evaluation rated both Futures' and Deloitte's proposals as outstanding under all of the technical and past performance factors, although Futures' proposal was considered slightly superior overall. Agency Exhibit No. 2, Negotiation Memorandum at 7; see Agency Exhibit No. 8, Supplemental Technical Evaluation, Sept. 11, 1998, at 1, attachment.
Deloitte's proposed BAFO cost was $87,904,406 and Futures' proposed BAFO cost was $94,290,894. USAID determined that the proposed costs were reasonable and realistic and made no probable cost adjustments. Agency Exhibit No. 2, Negotiation Memorandum at 7, 16; Hearing Transcript (Tr.) at 29, 38, 70-71. /2/ USAID determined that Deloitte's proposal represented the best value because it received the same outstanding rating as Futures' proposal with a significantly lower cost. Agency Exhibit No. 2, Negotiation Memorandum at 7. Award was made to Deloitte on September 28. This protest followed. /3/
Futures protests the propriety of USAID's cost realism evaluation of Deloitte's proposal, arguing, among other things, that it was unreasonable for the agency to accept Deloitte's proposed overhead and general and administrative (G&A) rates because they were at levels significantly below Deloitte's 1997 rates.
When an agency evaluates proposals for the award of a cost-reimbursement contract, an offeror's proposed estimated cost of contract performance should not be considered controlling since, regardless of the costs proposed by an offeror, the government is bound to pay the contractor its actual and allowable costs. Consequently, the agency must perform a cost realism analysis to determine the realism of the offeror's proposed costs and to determine what the costs are likely to be under the offeror's technical approach, assuming reasonable economy and efficiency. Federal Acquisition Regulation (FAR) Sec. 15.404-1(d)(1), (2); Tidewater Constr. Corp., B-278360, Jan. 20, 1998, 98-1 CPD Para. 103 at 4. Proposed costs should be adjusted when appropriate based on the results of the cost realism analysis. FAR Sec. 15.404-1(d)(2)(ii). Our review of an agency's cost realism evaluation is limited to determining whether the cost analysis is reasonably based. Tidewater Constr. Corp., supra.
Deloitte's cost proposal contained a [DELETED] overhead rate and a [DELETED] G&A rate. /4/ Agency Response No. 2, Deloitte Cost Proposal Sec. B.5. Because Deloitte did not have a negotiated indirect cost rate agreement on file with the agency, /5/ the agency contacted USAID's Overhead, Close Out, and Special Cost Division of the Contract Audit Management Branch of the Office of Procurement (OCC). /6/ Agency Exhibit No. 24, Declaration of [DELETED], Dec. 11, 1998, at 2. OCC advised that Deloitte had made an incurred cost submission in 1997 that showed an overhead rate of [DELETED] and a G&A rate of [DELETED]. Id; Agency Exhibit No. 21, e-mail from [DELETED], Sept. 23, 1998; Tr. at 31-32. According to the protester's calculations, if the higher historic rates are applied to Deloitte's proposed costs instead of Deloitte's proposed rates, it would cause Deloitte's evaluated costs to be increased by more than $14 million such that Deloitte's evaluated costs would be significantly higher than Futures' proposed costs. Protester's Comments, Jan. 22, 1999.
The contemporaneous evaluation record evidences that although USAID was aware of and concerned about the discrepancy between Deloitte's proposed indirect rates and recent historic indirect rates, it did not resolve this discrepancy. Deloitte's proposal does not explain or justify why its indirect rates were substantially less than those reflected in its 1997 indirect cost submission. See Agency Exhibit No. 12 and Response No. 2, Deloitte Proposal and Proposal Revisions; see Tr. at 60-61. The only record of the advice provided by OCC to the contracting office on this matter states:
The new award of approximately $18 M per year should reduce [overhead] OH & G&A rates. They have proposed substantially lower OH rate of [DELETED] and a G&A rate of [DELETED] on your award. Our disagreement with respect to the indirect cost base of allocation will not reduce the '97 submission below the proposed rate of [DELETED]. /7/
Since OCC does not have more current information i.e. '98 [year to date (YTD)] actuals, we recommend that you use the FY '97 incurred cost submission since that is the most current available. Since the proposed provisional rates for the OH & G&A rates are lower than the rates included in the incurred cost submission, we recommend that you use ceiling rates for the OH and G&A rates. /8/
Agency Exhibit No. 21, e-mail from [DELETED], Sept. 23, 1998. In documenting the cost evaluation supporting the award selection, USAID reported:
OCC does not have more current information i.e. 1998 YTD actuals, OCC recommends to use FY 1997 incurred cost submission since that is the most current available data. Since the provisional rates for the O/H & G&A rates are lower than the rates included in the incurred cost submission, it is recommended that ceiling rates be used for the O/H and G&A rates. Since the home office O/H rate is proposed at [DELETED] which is below the 1997 submission of [DELETED], [Contract Information Bulletin] CIB 92-17 /9/ requires that a ceiling provision be incorporated into the award. The O/H base allocation is direct labor and fringe benefits.
Since the G&A rate is proposed at [DELETED] which is below the 1997 submission of [DELETED], CIB 92-17 requires that a ceiling provision be incorporated into the award. The G&A base of allocation is total direct cost including applicable fringe and overhead costs.
Agency Exhibit No. 2, Negotiation Memorandum at 9. In awarding the contract, USAID included caps on Deloitte's overhead and G&A rates; however, these caps were at the [DELETED] rates contained in Deloitte's 1997 indirect rate submission, not the [DELETED] rates proposed. /10/ USAID Supplemental Report, Dec. 23, 1998, attachment, Deloitte Contract Sec. B.6.
We think that the contemporaneous record, which contains only an undocumented, conclusory statement that obtaining the revenues from this contract should lower Deloitte's indirect rates, evidences that USAID had no reasonable basis to find Deloitte's proposed rates realistic. In this regard, Deloitte's cost proposal does not support its proposed indirect rates or justify rates substantially lower than its historic rates, nor does it claim that the firm's proposed rates were lower because they were based on the receipt of this contract. Agency Exhibit No. 24, [DELETED] Declaration, Dec. 11, 1998, at 2-3; Tr. at 30-61, 109-10. Moreover, the OCC representative stated only that receiving this contract "should" lower the indirect rates from those shown in the 1997 incurred cost submission, with no comment or estimate as to how much they would be lowered. Agency Exhibit No. 21, e-mail from [DELETED], Sept. 23, 1998. While it may be that a determination of the effect of the change that this contract would have on Deloitte's actual indirect rates could have been estimated based upon an analysis of the 1997 incurred cost submission, no such analysis has been provided during the course of this protest.
See Tr. at 109-10, 116, 181-82.
What remains in the contemporaneous record is OCC's advice to the contracting office that the much higher historical rates contained in Deloitte's 1997 incurred cost submission should be used, since there was not sufficient information to determine Deloitte's significantly reduced proposed rates realistic, but if these latter rates were accepted they were required by agency guidance to be capped. Agency Exhibit No. 21, e-mail from [DELETED], Sept. 23, 1998. Despite this advice, USAID did not explain in its cost analysis why Deloitte's higher historic indirect rates were not a better indicator than Deloitte's proposed rates of what that firm's actual indirect rates would be under the contract.
In its report on the protest, USAID stated that it found the significantly lower overhead and G&A rates proposed by Deloitte were realistic because [O]CC, on the basis of its own understanding and review of historical Deloitte data, as well as its understanding that Deloitte's proposed indirect rates reflected anticipated increased contract revenues derived principally from [this] contract, concluded that Deloitte's proposed indirect cost rates were realistic even though they were considerably [lower] than . . . its 1997 indirect rates . . . .
USAID Supplemental Report, Dec. 14, 1998, at 11; see Agency exhibit No. 24, [DELETED] Declaration, Dec. 11, 1998, at 3.
As indicated, there is no contemporaneous documentation that confirms that OCC provided any such advice. At the hearing, the pertinent OCC official testified that he did not make any recommendations to the contract specialist regarding the cost realism of Deloitte's rates, nor did he otherwise assist the contract specialist with the cost evaluation. Tr. at 171-72, 181, 188, 190-92. The contract specialist at the hearing confirmed that the determination that the overhead and G&A rates were reasonable was made without the assistance of OCC. Tr. at 31. Thus, the record does not support the justification advanced in USAID's agency report for finding Deloitte's proposed indirect rates realistic.
At the hearing, the contract specialist testified that he determined Deloitte's overhead and G&A rates to be realistic and reasonable, though significantly lower than that reflected in the incurred cost submission, because he found that Deloitte proposed to form a Washington, D.C. office solely devoted to the contract and because he believed that the additional revenues from this and other contracts would result in lower Deloitte indirect rates. /11/ Tr. at 30. In their post-hearing comments, both USAID and Deloitte argue that it was reasonable for the contract specialist to determine the proposed [DELETED] overhead rate realistic because Deloitte intended on forming a Washington office and Deloitte's 1997 incurred cost submission reflects an overhead rate of [DELETED] for this suboffice. /12/ USAID Post-Hearing Comments, Feb. 9, 1999, at 12; Deloitte's Post-Hearing Comments, Feb. 9, 1999, at 16-18; see Agency Exhibit No. 22, Deloitte 1997 Overhead Expenses Table, Mar. 31, 1998, at 1 (1997 incurred cost submission). USAID also again contends that the agency reasonably concluded that Deloitte might experience increased revenues resulting from the contract, which would reduce Deloitte's G&A. USAID Post-Hearing Comments, Feb. 9, 1999, at 12-13.
The record does not support USAID's last-advanced rationale for determining Deloitte's indirect rates realistic. Save the testimony of the contract specialist and the representations of Deloitte's at the hearing, the record does not contain any evidence that the agency found Deloitte's overhead rate reasonable because Deloitte's Washington office was considered a suboffice with separate indirect rates for accounting purposes. While USAID and Deloitte maintain that a review of the 1997 incurred cost submission leads to this conclusion, the contract specialist testified that he did not actually review the details contained in this submission and is not familiar with the elements of Deloitte's indirect rates. Tr. at 62, 116-17. Of even greater significance is the fact that neither Deloitte's technical nor its cost proposal attributes the proposed overhead rate to the treatment of the Washington office as a suboffice. /13/ See Agency Exhibit No. 12 and Response No. 2, Deloitte Technical Proposal at 3.4.1 and Cost Proposal Sec. B.5 and Para. 5.a. Moreover, as discussed above, the record does not reasonably support a finding that Deloitte would achieve its low proposed rates by virtue of the revenues from this contract.
Because the record does not reasonably support the agency's acceptance of the realism of Deloitte's significantly lower proposed indirect rates, /14/ we conclude that the evaluation lacked a reasonable basis, and we sustain the protest for this reason. /15/ See Hughes STX Corp., B-278466, Feb. 2, 1998, 98-1 CPD Para. 52 at 7-9.
Next, Futures protests that Deloitte's research director did not meet the minimum experience requirements set forth in the RFP for that position.
In considering protests of an agency's evaluation of proposals, we examine the record to determine whether the agency's judgment was rational and consistent with stated evaluation criteria. Abt Assocs. Inc., B-237060.2, Feb. 26, 1990, 90-1 CPD Para. 223 at 4. Based on our review, we conclude that USAID reasonably evaluated Deloitte's proposal under the key personnel factor.
The RFP stated with regard to the key personnel factor:
Evaluation will be based on the extent to which personnel resumes submitted by the offeror clearly as a minimum meet, or exceed, the education and experience required by the labor category qualifications in Section C. To be considered, all key personnel must have letters of commitment in the proposal, and be available full-time unless exempted . . . and otherwise comply with the requirements in Section L for Key Personnel.
RFP Sec. M.1(a)(II).
Sections C.4.2(g) and L.8(c)(2) of the RFP contained very specific minimum qualifications for the four key personnel, including the research director. The RFP required resumes be submitted for these positions showing their compliance with the minimum qualification requirements or how these requirements were exceeded. RFP Secs. L.8(c)(2), M.1(a)(II). With regard to the research director, the RFP stated that:
The Research Director shall have an earned PhD in the social sciences with demonstrated experience in designing and implementing project monitoring and evaluation programs and research activities in donor-funded programs in the developing world . . . [and] meet the following qualifications:
--Five years experience as Senior Research Manager for a complex, donor-funded development contract or program in the developing world;
--five years of direct experience in data collection and analysis;
--familiarity with USAID Re-engineering Principles and requirements for program monitoring, evaluation and reporting;
--demonstrated competence in managing professional and technical staff.
RFP Sec. L.8(c)(2)c.(2).
Futures asserts that the research director proposed by Deloitte was formerly employed by Futures from 1993 to 1997 and was a graduate student prior to that time. Futures further advises that this individual was initially employed as a senior research specialist and was later promoted to senior research scientist, and that at no time did this individual serve as a senior research manager, nor did his duties involve any material management responsibilities. Finally, Futures states that this individual's duties did not involve data collection and analysis, design of monitoring or evaluation, or management of a professional and technical staff, as required by the RFP. See Protester's Comments, Nov. 23, 1998, Exhibit No. 3, Declaration of [DELETED], Nov. 20, 1998, at 2-3.
At the hearing, USAID officials responded that Deloitte's research director exceeded the minimum qualifications, even though he has never held the title of senior research manager. USAID officials testified that, in their view, experience as a senior research manager encompassed any relevant experience in managing research activities or projects that were performed at a senior level, and need not necessarily include the supervision of other personnel. Tr. at 282, 288-89, 369-70. These officials testified that the agency was primarily interested in whether an individual had experience managing research activities, such as the methodologies, studies, surveys, and questionnaires, as opposed to managing individuals. Id. Thus, USAID asserts that it properly evaluated Deloitte's research director because his resume shows that he possessed extensive experience managing relevant research activities, and that he satisfied the other RFP qualifications. Tr. at 274-77, 370-78.
Given the absence of a specific definition of the term senior research manager in the RFP, we conclude that the way in which USAID interpreted the term for purposes of its evaluation is reasonable. In this regard, USAID inserted the term in the RFP without intending to apply a mechanical definition, but with the intention of trying to ensure that it obtained an individual with appropriate technical skills. See Tr. at 282. Under this interpretation, Deloitte's research manager's resume, reflecting significant experience in managing relevant research projects (many of them USAID projects), could reasonably be interpreted as meeting the minimum RFP requirements. Agency Exhibit No. 10, Deloitte Revised Technical Proposal, Resume of [DELETED]; see Tr. at 370-78.
Finally, Futures protests that USAID failed to properly evaluate Deloitte's past performance. Futures contends that the outstanding rating assigned Deloitte's past performance was unjustified in light of a recent USAID report that evaluated the Promoting Financial Investment and Transfers (PROFIT) project, for which Deloitte was the prime contractor. Agency Exhibit No. 18, Population Technical Assistance Project (POPTECH) Report No. 96-070-044, Nov. 1996, Evaluation of PROFIT Project. Futures asserts that the USAID report did not favorably evaluate Deloitte's performance under PROFIT in the areas of cost and personnel. This report contained such comments as "[f]rom a USAID contract management perspective . . . [Deloitte's] costs appear[ed] high for such a low output of subprojects," "developing and implementing opportunities in the commercial sector have not been easy," and "[s]ome PROFIT subprojects thus appear to have experienced problems that might have been anticipated and addressed by an integrated team made up of people with more local culture or country knowledge or more experience in designing and managing development projects." Id. at viii, 64. Thus, Futures argues that USAID could not have reasonably found Deloitte's past performance to be outstanding on the PROFIT project. Futures also questions the propriety of the past performance evaluation because of the minimal contemporaneous documentation.
At the hearing, the chairman and a member of the TEP testified that each member reviewed the past performance of Deloitte and the subcontractors listed in Deloitte's proposal, and that the TEP met to discuss their evaluation of this performance. Tr. at 238-39, 320, 348-50. Several members of the TEP had specific knowledge of Deloitte's and its subcontractor's past performance under the PROFIT project, the SUMMA Foundation, and other contracts, and viewed Deloitte's past performance on these projects as outstanding. Tr. at 349-50. In this regard, the TEP members found, although the PROFIT project was "experimental," which led to some of the reported problems, that "Deloitte's management of [the PROFIT] project was impeccable, [that] the project itself was generally considered to be a success," and that the evaluators familiar with PROFIT were "particularly pleased with the work" of Deloitte's proposed project manager. Agency Exhibit No. 26, Declaration of [DELETED], Dec. 14, 1998, at 3; see Tr. at 351-59. The chairman of the TEP testified that the PROFIT report was not consulted in the past performance evaluation because the document was a technical evaluation of the PROFIT project itself, as opposed to an evaluation of Deloitte's past performance. See Tr. at 415-16.
Given the evaluators' specific knowledge of Deloitte's performance under PROFIT, the fact that the PROFIT report was not consulted does not undermine the evaluation. As we have previously observed, it is not necessarily required that an agency check all past performance references or all information in its possession regarding a contractor. Rather, what is critical is whether the evaluation is conducted fairly, reasonably and in accordance with the stated evaluation criteria, and whether it is based upon relevant information sufficient to make a reasonable determination of the offeror's overall past performance rating, including relevant information close at hand or known by the contracting personnel awarding the contract. See U.S. Tech. Corp., B-278584, Feb. 17, 1998, 98-1 CPD Para. 78 at 6.
While USAID should have adequately documented its past performance evaluation, USAID has shown that it reasonably evaluated Deloitte's past performance, based on the evaluators' specific knowledge of Deloitte's and its subcontractor's past performance under prior contracts, including PROFIT, and its detailed post-protest explanations of why Deloitte's and its subcontractor's past performance was regarded as outstanding. Although Futures points to the statements in the PROFIT report as being inconsistent with this rating, the agency asserts that Futures has attached more significance to the PROFIT report than was intended, inasmuch as the report never had as its main focus the evaluation of Deloitte's performance, and notes that the report contains many positive statements regarding Deloitte's contract performance. See Tr. at 351-58, 416. In view of the agency's explanation as to why it considers Deloitte's past performance outstanding in the face of the PROFIT report, we are not persuaded that this report is inconsistent with the agency's rating or that consideration of the report would have changed the rating. See Tr. at 351-58 (testimony as to why PROFIT report did not adversely affect Deloitte's past performance rating).
The protest of the cost evaluation is sustained.
We recommend that consistent with this decision the agency perform a proper cost evaluation, including a cost realism analysis, reopen discussions if necessary, and make a new best value determination. /16/ We also recommend that Futures be reimbursed the cost of filing and pursuing its protest, including reasonable attorneys' fee. 4 C.F.R. Sec. 21.8(d)(1) (1998). The protester should submit its certified claim for such costs, detailing the time expended and the costs incurred, directly to the contracting agency within 60 days of receiving this decision.
Robert P. Murphy General Counsel
1. The SUMMA Foundation was created in 1992 to conduct and administer investments of grant funds for family planning in developing countries.
2. A hearing was conducted to examine the basis for the agency's cost, key personnel, and past performance evaluations.
3. On October 21, the agency determined that it was in the government's best interests to proceed with contract performance.
4. Deloitte did not offer to cap its proposed rates.
5. Futures' indirect rates were on file and its proposal contained the same rates.
6. OCC is the USAID office responsible for negotiating forward pricing provisional rates, provisional indirect cost rates, and final indirect cost rates in contracts with the agency. Tr. at 159.
7. The OCC had found that there were some discrepancies in Deloitte's proposed methods of allocating costs to its indirect cost pools.
8. The OCC also noted that Deloitte's accounting system had never been reviewed and that no pre-award audit was performed on Deloitte. The OCC official testified that there are risks associated with awarding a cost reimbursement contract without a pre-award audit to a contractor who has never had an accounting system review, and that pre-award audits should be performed in a cost reimbursement contract of this magnitude. Tr. at 179-81.
9. CIB 92-17 is USAID internal agency guidance.
10. The contract specialist testified at the hearing that capping the rates at the higher historical rates, rather than the proposed rates, was an error. Tr. at 42-43.
11. USAID had not previously mentioned a Deloitte Washington, D.C. suboffice as a reason for Deloitte's low proposed indirect rates.
12. At the hearing, Deloitte for the first time represented that the [DELETED] overhead rate reflected a blended rate comprised of Deloitte's suboffice overhead rate of [DELETED] and non-suboffice rate of [DELETED] and that Deloitte was proposing to separately cost overhead at the suboffice rate, as evidenced by the establishment of a Washington office under the contract. See Tr. at 112-14, 176. As indicated, this was not mentioned or described in Deloitte's proposal.
13. Although Deloitte now describes the Washington office as its suboffice for accounting purposes, its technical proposal did not refer to the office as such and its cost proposal attributed the indirect rate to the home office, which is the category denoted on the 1997 overhead expense sheet accounting for the [DELETED] historical overhead rate. Thus, we fail to see how the contract specialist could reasonably have determined that [DELETED] was the correct historical rate to apply for evaluation purposes, even if he had reviewed Deloitte's 1997 submission (without seeking further explanation from Deloitte).
14. On February 2, 1999, after the hearing, the agency advised our Office that the contract had been modified to incorporate ceiling rates to reflect those overhead and G&A rates contained in Deloitte's cost proposal. USAID Supplemental Report, Feb. 2, 1999, at 3. Since this had no bearing on the agency's cost evaluation, it does not change the outcome of our decision.
15. Futures also protests that the cost evaluation was unreasonable because the agency did not perform an adequate probable cost analysis by independently determining what the costs would be under each offeror's technical approach, as is required for a cost realism analysis. FAR Sec. 15.404-1(d). Although the agency claims that the evaluation considered the realism of offerors' costs from the standpoint of their individual technical approaches and that no probable cost adjustments were necessary, USAID Report, Dec. 14, 1998, at 9 n.4; Tr. at 28, 115, 148, the contemporaneous documentation suggests that the elements of costs contained in each offeror's proposal were merely compared to each other without necessarily considering the offerors' individual technical approaches. See Agency Exhibit Nos. 15 and 15A, Spreadsheets; Agency Exhibit No. 2, Negotiation Memorandum, at 7-10. While we do not conclude from the limited documentation of record that cost adjustments should have been made to the offerors' costs, the agency should consider all aspects of the offerors' cost proposals in the cost realism analysis recommended in this decision.
16. Since we recommend that the agency perform a new best value determination, we need not address the protester's objection to the agency's original best value decision.
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The What of Cost Realism Evaluation

• A cost realism analysis is the process of independently reviewing and evaluating specific elements of each offeror's cost 
estimate to determine whether the estimated proposed cost elements are realistic for the work to be performed, reflect a 
clear understanding of the requirements, and are consistent with the unique methods of performance and materials 
described in the offeror's own proposal

• FAR Section
• 15.404-1(d)(1)

• Advanced Commc'n Sys., Inc., B-283650 et al., Dec. 16, 1999, 2000 CPD ¶ 3. 
• Protest award of the Cost reimbursement LOE Multi-Award (team award) contract to BAH (by USN SPAWAR) for a base 1 year + four 

1-year options for services at fixed sites and mobile platforms (technical, orals, most probable cost) – denied
• All offerors, including subcontractors, were also required to submit current, actual, unloaded direct labor rates for all proposed key personnel
• Protest was primarily on the basis that the cost realism analysis was flawed (claimed that BAH rates were unreasonably low hourly rates for certain 

labor categories) and that the Government did not evaluate BAH compensation structure
• BAH came in below Government in-house estimate by ~40%

• The FAR does not require the agency to conduct an in-depth cost analysis (FAR Sec. 15.404-1(c)), nor the verification of each and 
every item in the conduct of such analysis

• The evaluation of competing cost proposals requires the exercise of informed judgment by the contracting agency involved, since it is in the best 
position to assess the realism of cost and technical approaches and must bear the difficulties or additional expenses resulting from a defective cost 
realism analysis
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Attorneys
DECISION
Advanced Communication Systems, Inc. (ACS) protests the award of contracts to the team led by Booz-Allen & Hamilton, Inc. under request for proposals (RFP) No. N00039-99-R-3205(Q), issued by the Space and Naval Warfare Systems Command (SPAWAR), Department of the Navy, for support services for systems located at fixed sites and mobile platforms. /1/ ACS challenges the selection decision on numerous grounds, primarily arguing that SPAWAR's cost realism analysis of Booz-Allen's proposal was flawed and that SPAWAR misevaluated ACS's technical proposal. /2/
We deny the protest.
BACKGROUND
The RFP, issued on April 16, 1999, contemplated the award of up to five cost reimbursement, level-of-effort type contracts, with fixed and award fee provisions, for a base period with up to four 1-year option periods. RFP Sec. B. The RFP estimated the level of effort at 1.2 million direct labor hours per year. Id. Sec. L-2(h). Offerors were required to submit a written proposal in two separate volumes and make an oral presentation. Id. Sec. L Para. 2.4, at 53. Volume I of the written proposal was to consist of (1) corporate experience and past performance information; (2) personnel resumes; (3) small, small disadvantaged, and woman-owned small business participation; and (4) briefing charts for the oral presentation. The oral presentation was to address the offeror's technical and management approach; sample tasks; and small, small disadvantaged, and women-owned small business participation. Volume II was the cost proposal. Id. The RFP required that the functional areas of the statement of work (SOW) be accomplished by a team of contractors; each competing team was to describe in its proposal how the SOW would be assigned among the various team members. Offerors were also instructed to include a matrix in their proposals cross-referencing each numbered SOW paragraph to a specific team member. /3/
The RFP stated that the agency would evaluate each team's proposal in the following two areas: (1) team competence/composition and (2) cost. Within the first area, the RFP listed the following factors of equal importance: technical and management approach; sample tasks; small business participation; corporate experience and past performance; and personnel resumes. Id. Sec. M-1. The RFP stated that the technical evaluation factors would be considered significantly more important than cost, and that the agency would select the responsible team whose proposal conformed to the RFP's requirements and represented the best value to the government. Id. The RFP explained that after the agency selected a team based on the results of the evaluation, the government would award a separate contract to each member of the selected team; the SOWs of each of those separate contracts would be consistent with how the team divided the work in its proposal. Id. Sec. L.4.0.
Three teams, including teams led by ACS and Booz-Allen, submitted proposals by the time set on May 24 for receipt of initial proposals. The teams provided their responses to the technical and management approach, sample tasks, and small business participation factors in oral presentations to the technical evaluation board (TEB) and the contracting officer (CO); the agency also conducted a question and answer session with each team during the oral presentations. Following the oral presentations, the TEB evaluated proposals from each team by assigning adjectival ratings of either marginal, average, good, or excellent under each evaluation factor, and an overall proposal rating. A cost evaluation board (CEB) reviewed cost proposals and developed a most probable cost (MPC) for each team based on Defense Contract Audit Agency (DCAA) audits and recommendations and information obtained from the Department of Labor. The following chart shows the results of the TEB's and CEB's evaluations for the teams led by the protester and the awardee:
Evaluation Factor Booz-Allen ACS
Tech./Mgmt. Approach Good Average
Sample Tasks Excellent Average
Small Business Particip. Excellent Excellent
Corp. Exp/Past Perf. Good Good
Personnel Resumes Excellent Average
Overall Rating Excellent Good
MPC $257,161,635 $326,929,388
Agency Report (AR), Oct. 12, 1999, at 5, 9.
Based on the results of the evaluation, the TEB recommended to a source selection advisory council (SSAC) that the Booz-Allen team be selected for award. AR, exh. 50, MM, PMTO Brief to SSAC, Aug. 25, 1999, at 40. The SSAC reviewed the TEB's and CEB's findings, concurred with the TEB's conclusions, and recommended to the source selection authority (SSA) that the Booz-Allen team be selected for award. Id. at 1. The SSA reviewed the TEB's and CEB's findings and agreed with the SSAC's recommendation. Id., NN, Source Selection for the PMTO Contract, Aug. 27, 1999. On September 2, SPAWAR awarded five separate contracts, one to each member of the Booz-Allen team. AR, Oct 12, 1999, at 9. This protest followed a debriefing by the agency.
PROTESTER'S CONTENTIONS
ACS contends that the awards were improper on numerous grounds, primarily arguing that the agency's cost realism analysis of Booz-Allen's proposal was flawed. /4/ The protester specifically maintains that SPAWAR failed to properly consider Booz-Allen's allegedly unreasonable low hourly rates for certain labor categories, and that it failed to evaluate Booz-Allen's compensation structure. /5/ ACS further contends that Booz-Allen engaged in a prohibited "bait-and-switch" tactic. ACS further argues that SPAWAR misevaluated its team's technical proposal, especially under the corporate experience and past performance, and personnel resumes evaluation factors.
DISCUSSION
Cost Realism Analysis
ACS contends that SPAWAR failed to perform an adequate cost realism analysis of Booz-Allen's proposal. Specifically, ACS argues that SPAWAR failed to consider an in-house estimate of $400 million developed for the procurement, in light of Booz-Allen's lower direct hourly rates for certain labor categories and total MPC. In this regard, ACS argues that the agency failed to consider risks associated with the awardee's cost proposal because Booz-Allen will be unable to hire and retain its employees at the proposed rates. /6/
When an agency evaluates proposals for the award of a cost reimbursement contract, an offeror's proposed estimated costs of contract performance and proposed fees are not considered controlling since the offeror's estimated costs may not provide valid indications of the final actual costs that the government is required, within certain limits, to pay. See ManTech Envtl. Tech., Inc., B-271002 et al., June 3, 1996, 96-1 CPD Para. 272 at 8. Accordingly, a cost realism analysis must be performed when a cost-reimbursement contract is contemplated. Federal Acquisition Regulation (FAR) 15.404-1(d)(2). A cost realism analysis is the process of independently reviewing and evaluating specific elements of each offeror's proposed cost estimate to determine whether the estimated proposed cost elements are realistic for the work to be performed; reflect a clear understanding of the requirements; and are consistent with the unique methods of performance and materials described in the offeror's technical proposal. FAR Sec. 15.404-1(d)(1). The requirement to conduct a cost realism analysis of proposals for a cost-reimbursement contract does not require the agency to conduct an in-depth cost analysis, see FAR Sec. 15.404-1(c), nor the verification of each and every item in the conduct of such analysis. Rather, the evaluation of competing cost proposals requires the exercise of informed judgment by the contracting agency involved, since it is in the best position to assess the realism of cost and technical approaches and must bear the difficulties or additional expenses resulting from a defective cost realism analysis. Because the contracting agency is in the best position to make this cost realism determination, our review is limited to determining whether the agency's cost realism analysis is reasonably based and not arbitrary. The Warner/Osborn/ G&T Joint Venture, B-256641.2, Aug. 23, 1994, 94-2 CPD Para. 76 at 5. As explained in greater detail below, ACS's contention that the agency's cost realism analysis was flawed is without merit.
The RFP instructed offerors how to prepare their cost proposals. Specifically, section L-2 listed 33 labor categories and a corresponding number of hours for each, ranging from 2,000 to 140,000 estimated hours per year. RFP Sec. L-2(h), at 47-48. Offerors were required to propose a direct labor rate for each labor category at the number of hours specified for each category. In other words, offerors could not propose different labor categories or a different mix of hours from that stated in the RFP. The agency explains that the purpose of this requirement was to facilitate a cost comparison among the competing teams. AR at 6. All offerors, including subcontractors, were also required to submit current, actual, unloaded direct labor rates for all proposed key personnel. RFP Sec. L-2(a).
Regarding the cost evaluation, section M-3 of the RFP provided as follows:
The cost proposal must demonstrate realism and reasonableness. As part of the evaluation, the Government will assess the [MPC] of the Offeror's proposed approach. The realism evaluation will assess the compatibility of the overall proposed costs with the scope of effort to be performed. The evaluation will determine if the effort described in the Offeror's proposal as linked to the SOW is appropriately reflected in the Cost Proposal. The Offeror's costs, including direct and indirect rates, will be reviewed and DCAA will be contacted to determine if the rates proposed are current. In the event that DCAA can provide no information with regard to the offeror's current rates, the offeror may be requested to provide documentation that will verify that the rates proposed equal the offeror's actual current rates for personnel, fringe benefits, overhead, [general and administrative], and/or any other applicable indirect rates. Proposed costs may be adjusted for purposes of evaluation, based upon the results of the cost realism evaluation. This evaluation may include consideration of actual salaries being paid for similar work under other contracts, salaries being paid for comparable civil service employees, DCAA audit information and evaluation of compensation for professional employees. When this cost realism is performed, the resulting estimate or MPC shall be used in the evaluation of cost reasonableness. A cost proposal which is determined to be unrealistic, will be assessed as having high performance risk and the offeror's overall proposal may be downgraded.
The record shows that SPAWAR evaluated proposed costs for realism and reasonableness, and that the agency's analysis involved several steps. A cost realism analysis was performed on the costs proposed by each team member, except for those subcontractors that submitted a cost proposal valued at less than $500,000, or those subcontractors that submitted a proposal based on a fixed price. AR, exh. 52, SS, Business Clearance Memorandum, Aug. 30, 1999, at 10. Those proposals valued at less than $500,000 were accepted as proposed, since the agency considered that any adjustments would have been negligible in relation to the total estimated cost for each team. /7/
The CEB contacted DCAA and requested a rate review for all of Booz-Allen's team members, and for [DELETED] of the [DELETED] proposed subcontractors. If DCAA did not have any current rate information available for a particular firm, SPAWAR requested that an audit be conducted. Specifically, the agency requested DCAA to verify the direct labor rates, direct labor escalation, and indirect rates, and that the contractor had an adequate accounting system to perform a cost-type contract. The CEB also requested that DCAA verify the actual, current annual salaries for the proposed key personnel.
DCAA provided rate information for 16 of the 17 key personnel Booz-Allen proposed. /8/ AR, exh. 47, II. The CEB found that Booz-Allen submitted actual labor rates for the 17 key personnel in accordance with the RFP's instructions. DCAA verified that these direct rates were current as of April 1999, and took no exception to proposed indirect rates (fringe benefits, overhead, general & administrative, and cost of money). AR exh. 47, II, section 1, Fax from DCAA to SPAWAR, June 2, 1999.
The CEB further found that Booz-Allen proposed all key personnel at "100 percent participation" during the entire 5-year expected life of the PMTO contracts using their actual salaries. AR, exh. 48, JJ, Tab 2.
The agency explains that in those instances for non-key personnel where DCAA was unable to verify or make a recommendation regarding Booz-Allen's proposed labor rates, the CEB compared the proposed labor rate to labor rates published by BLS for the San Diego, California area for 1997. AR, Oct. 12, 1999, at 13 and exh. 52, SS, attach. 3. If the proposed labor rate was equal to or greater than the minimum rate of the corresponding BLS wage range, the CEB accepted the proposed labor rate for the purposes of cost realism. On the other hand, if the proposed labor rate was less than the minimum rate of the corresponding BLS wage range, the CEB adjusted the proposed rate upwards to the minimum of the range. /9/
ACS's contention that the agency did not consider any performance risks associated with Booz-Allen's cost proposal is without merit. After evaluating Booz-Allen's proposal for cost realism, and taking into account DCAA's recommendations, the CEB adjusted Booz-Allen's proposed costs upward from $251,785,403 to $257,161,635, or approximately two percent (ACS's costs were increased by less than one percent). The TEB considered the cost realism adjustment to Booz-Allen's proposal to be immaterial and concluded that it did not represent a performance risk. AR, exh. 52, SS, Business Clearance Memorandum, Aug. 30, 1999, at 11. The CEB found that the difference between Booz-Allen's proposed direct labor rates and the DCAA-recommended rates would result in a change of less than one percent to the total direct labor cost. Accordingly, the CEB concluded that for purposes of the cost realism evaluation, Booz-Allen's direct labor rates would be accepted as proposed. AR, exh. 48, JJ, Tab 2.
We find reasonable the methodology used by the agency to analyze Booz-Allen's costs for realism. Such an analysis involves predictions of future costs, and is thus by its nature imprecise. Accordingly, we think any methodology employed by an agency need only provide some measure of confidence that the costs proposed are realistic in view of other cost information reasonably available to the agency from its own and outside sources. See Radian, Inc., B-256313.2, B-256313.4, June 27, 1994, 94-2 CPD Para. 104 at 7. Here, the agency requested rate checks from DCAA, obtained specific information for virtually all labor categories, and evaluated proposals consistent with this information from DCAA. In this regard, an agency reasonably may use rate checks from DCAA in connection with a cost realism analysis. See Systems Research Corp., B-237008, Jan. 25, 1990, 90-1 CPD Para. 106 at 5.
Further, the protester's suggestion that the agency failed to consider risks associated with Booz-Allen's compensation structure because the protester believes that Booz-Allen will be unable to hire and retain employees in the San Diego area at the rates proposed, is similarly lacking in merit. As already explained, SPAWAR obtained DCAA's verification that Booz-Allen's proposed rates for key personnel were the current rates being paid by the firm, its team members and proposed subcontractors, and the CEB concluded that those rates were realistic. In the absence of evidence showing that the rates Booz-Allen proposed were unrealistically low, the agency could properly rely upon DCAA's advice in performing its cost realism analysis. Systems Integration & Research, Inc.; Presearch Inc., B-279759.2, B-279759.3, Feb. 16, 1999, 99-1 CPD Para. 54 at 12. With respect to non-key personnel, as discussed above, the CEB compared the proposed costs with the corresponding BLS rates and reasonably concluded that Booz-Allen's rates were sufficiently high to hire and retain its personnel. Under these circumstances, there is no basis to conclude that the agency failed to consider risks associated with Booz-Allen's proposed rates.
ACS next complains that SPAWAR did not compare Booz-Allen's proposed costs with the significantly higher government estimate of the work. SPAWAR responds that the figure ACS refers to was not an "independent government estimate" (IGE), as ACS contends, but a preliminary estimate based on information obtained in the early stages of the PMTO procurement, developed solely for planning and budgeting purposes, before SPAWAR had definitized the number of labor hours, labor categories, or labor mix described in the RFP. AR, Nov. 8, 1999, at 10-12 and exh. 56, Tab JJJ, Declaration of SPAWAR Supervisory Procurement CO, Nov. 8, 1999, Paras. 9-10. In any event, even assuming that the $400 million estimate could be considered SPAWAR's IGE, there is no requirement that the agency compare an offeror's proposed costs with the government estimate. See ELS, Inc., B-283236, B-283236.2, Oct. 25, 1999, 99-2 CPD Para. ___ at 10; EDAW, Inc., B-272884, Nov. 1, 1996, 96-2 CPD Para. 213 at 5-6; Energy and Envtl. Servs. Corp., B-258139.4, May 15, 1995, 95-2 CPD Para. 32 at 4. Rather, the agency may employ various types of analyses in determining what, in the agency's view, it would realistically cost the offeror to perform given the offeror's technical approach. Here, as described above, the agency performed a detailed and reasonable cost realism evaluation of Booz-Allen's costs. The fact that Booz-Allen's proposed costs were less than SPAWAR's preliminary estimate does not establish that Booz-Allen's costs were unrealistic. See, e.g., Department of State--Recon., B-243974.4, May 18, 1992, 92-1 CPD Para. 447 at 7; United Eng'rs & Constructors Inc., Stearns-Roger Div., B-240691, B-240691.2, Dec. 14, 1990, 90-2 CPD Para. 490 at 6. In fact, the record shows that all of the offerors' costs, including ACS's, were less than that estimate even after adjustments for cost realism purposes. In sum, we find that ACS's arguments do not provide us with any basis to question the agency's evaluation of Booz-Allen's cost proposal.
"Bait and Switch"
ACS contends that Booz-Allen engaged in an impermissible "bait and switch" tactic because it appeared that it intended to substitute key personnel after award. In support of this allegation, ACS states that within a few days after award, a "headhunter" representing Booz-Allen solicited ACS employees at the protester's facilities. ACS states that it immediately reported the incident to SPAWAR.
To establish an improper "bait and switch," a protester must show that the firm either knowingly or negligently made a misrepresentation regarding employees that it does not expect to furnish during contract performance, that the misrepresentation was relied upon in the evaluation, and that this had a material impact on the evaluation results. USATREX Int'l, Inc., B-275592, B-275592.2, March 6, 1997, 98-1 CPD Para. 99 at 9-10. There is no evidence of a prohibited bait and switch here.
The agency states that it immediately conducted an investigation into ACS's allegations and found no basis for concluding that Booz-Allen knowingly or negligently misrepresented its intent to furnish the employees specified in its proposal. During its investigation into this allegation, SPAWAR learned that the alleged "headhunter" was neither a personnel recruiter, nor an employee of Booz-Allen or of any other awardee of a PMTO prime contract. SPAWAR reports that the individual was merely an engineer employed by a subcontractor to one of the members of Booz-Allen's team. SPAWAR's investigation further revealed that, while the individual in question did contact several ACS employees concerning potential opportunities with her employer, this was done on her own volition, without Booz-Allen's knowledge or consent. The individual has provided a signed statement further affirming that she has "never acted on behalf of [Booz-Allen] in a business development or personnel recruiting capacity." AR, exh. 53, WW, Statement of [DELETED], Sept. 10, 1999. Finally, as a result of SPAWAR's investigation into ACS's allegation, Booz-Allen confirmed that all of Booz-Allen's proposed key personnel are currently employed either by Booz-Allen or subcontractors of its team members. AR, exh. 53, XX. In this regard, the record contains signed statements in which all proposed key employee attest to their continued availability and dedication to performing the contract. Under these circumstances, there simply is no basis upon which to conclude that Booz-Allen made any misrepresentations regarding employees that it did not expect to furnish during contract performance. As such, we conclude that the record does not support ACS's allegation that Booz-Allen engaged in an improper "bait and switch" tactic in this procurement.
Second Supplemental Protest
In a second supplemental protest, ACS alleges that SPAWAR did not conduct or document the required risk assessment of Booz-Allen's technical and management approach. In this connection, ACS asserts that the PMTO solicitation required SPAWAR to perform more than a risk assessment limited to costs, arguing that SPAWAR did not follow the "multi-step" risk assessments established by the solicitation associated with non-cost factors. ACS Second Supplemental Protest, Oct. 25, 1999, at 4.
Where a protester files supplemental protest grounds, each new ground must independently satisfy the timeliness requirement of our Bid Protest Regulations, which do not contemplate the piecemeal presentation or development of protest issues. QualMed, Inc., B-257184.2, Jan. 27, 1995, 95-1 CPD Para. 94 at 12-13. This includes the identification of "examples" of flaws in the evaluation generally alleged in the initial protest. Id. Such new issues must be filed within 10 calendar days after the protester knew or should have known the basis for its protest. Bid Protest Regulations, 4 C.F.R. Sec. 21.2(a)(2). The fact that an initial protest includes a general allegation of impropriety provides no support for the timeliness of more specific allegations. GE Gov't Servs., B-235101, Aug. 11, 1989, 89-2 CPD Para. 128 at 4.
ACS argues that its second supplemental protest, filed October 25, is timely because it was filed within 10 days of when ACS learned of the inadequate documentation surrounding SPAWAR's risk assessment. ACS Comments, Nov. 17, 1999, at 29-30. ACS further argues that its initial protest allegations "clearly encompass SPAWAR's flawed risk assessment as required by the PMTO solicitation." Id. at 30. The protester then points out that its initial protest referenced various solicitation provisions that allegedly required SPAWAR to conduct a multi-step risk assessment, thus arguing that its second supplemental protest is "in addition to, and not in substitution for ACS's" initial protest. Id. at 31. ACS asserts that its initial protest was broadly worded to subsume an assessment of technical risk.
In its initial protest, ACS titled the first general ground of protest in broad terms, "SPAWAR Relaxed The Solicitation's Risk Assessment Evaluation Requirements for [Booz-Allen's] Benefit." ACS Protest, Sept. 13, 1999, at 9. ACS then quoted several sections of the RFP which allegedly required the agency to conduct risk assessments. For instance, ACS stated that "[u]nder Corporate Experience and Past Performance, the Solicitation stated that the performance risk assesses the probability of the Offeror successfully accomplishing the proposed effort based on the Offeror's demonstrated past and present performance.'" Id. Except for quoting from the RFP, however, ACS did not articulate any specific challenge to SPAWAR's risk assessment of Booz-Allen's technical proposal; nor did the firm provide any factual basis in support of its general allegation. Instead, ACS quoted several other RFP sections regarding cost risk assessments. ACS then stated that it proposed [DELETED] id. at 10, and that Booz-Allen did not propose actual direct labor rates in its proposal. These were the only specific allegations ACS made in its initial protest regarding SPAWAR's risk assessment of Booz-Allen's proposal. Because of the general nature of ACS's initial protest ground, SPAWAR was unable to respond, except for addressing the cost realism analysis, and did not address any risk assessment of Booz-Allen's technical proposal.
ACS then supplemented its initial protest on October 25, arguing that SPAWAR did not conduct the required risk assessment of Booz-Allen's technical and management approach. ACS stated that it first learned of the grounds for this protest from reviewing SPAWAR's document production of October 13, 21, and 22, in response to its initial protest which, according to ACS, failed to show "how SPAWAR analyzed the performance and other risks inherent in the proposal submitted by Team [Booz-Allen]." Second Supplemental Protest, Oct.25, 1999, at 4.
In our view, ACS's general allegation in its initial protest--that SPAWAR relaxed the RFP's risk assessment evaluation for Booz-Allen's benefit, without more--simply cannot reasonably be read to encompass a challenge to the risk assessment of Booz-Allen's technical proposal. As already explained, this portion of the protest consisted primarily of various quotations from the RFP, mainly having to do with the assessment of risks associated with costs, and assertions by ACS that it proposed [DELETED] while Booz-Allen proposed hypothetical rates. In its comments on the agency reports responding to ACS's initial and first supplemental protests, ACS stated that "SPAWAR confirmed at ACS' debriefing that SPAWAR improperly evaluated Team [Booz-Allen's] technical proposal." ACS Comments, Oct. 28, 1999, at 7. In support of its position that its second supplemental protest is timely, ACS repeats this point in its comments on the agency report responding to the second supplemental protest--that its "initial protest attacked SPAWAR's acknowledged failure to conduct the required RFP 'multi-step' risk assessment (based on what ACS was told by SPAWAR at the debriefing regarding SPAWAR's failure to conduct the risk assessments required by the solicitation)." ACS Comments, Nov. 17, 1999, at 29. The protester's own statements thus show that it learned of the basis of its second supplemental protest from the information it received at its September 9, 1999 debriefing. ACS was required, therefore, to provide the factual and legal basis for this allegation in its initial protest.
The fact that the title of the first general allegation in ACS's initial protest was broadly worded to subsume an assessment of technical risk, as ACS contends, is not sufficient. As already explained, ACS provided no reference to Booz-Allen's technical proposal nor explained the factual basis for its allegation in the initial protest. Including such a broadly stated allegation in an initial protest does not permit the protester to later present any specific, and otherwise untimely, argument having some relevance to that initial general allegation. See Global Eng'g and Constr. Joint Venture, B-275999.4, B-275999.5, Oct. 6, 1997, 97-2 CPD Para. 125 at 4; GE Gov't Servs., supra at 5. This timeliness rule is clearly applicable where, as here, the protester asserts that SPAWAR provided it with the information that formed the basis for this protest ground at its debriefing. An offeror who receives specific information in its debriefing, but ignores it when drafting its initial protest, does so at its peril. Cornet, Inc., Datacomm Management Servs., Inc., B-270330, B-270330.2, Feb. 28, 1996, 96-1 CPD Para. 189 at 4. Thus, if ACS concluded from its debriefing that SPAWAR failed to conduct the allegedly required "multi-step" risk assessment of Booz-Allen's technical proposal, to be timely, ACS was required to provide the legal and factual basis for this protest ground, at the latest, within 10 days of its September 9 debriefing, or by September 19. Since ACS did not raise this issue with any specificity until it filed its second supplemental protest on October 25, 1999, 47 days after its debriefing, this issue is untimely and will not be considered. 4 C.F.R. 21.2(a)(2); Ralph G. Moore & Assocs., B-270686, B-270686.2, Feb. 28, 1996, 96-1 CPD Para. 118 at 2-3 n.2, recon. denied, B-270686.3, June 5, 1996, 96-1 CPD Para. 268.
Evaluation of ACS's Technical Proposal
ACS contends that SPAWAR improperly assigned its proposal an overall rating of "good," rather than "excellent," primarily due to the agency's unreasonable evaluation under two factors--corporate experience and past performance, and personnel resumes. ACS maintains that its proposal was entitled to a rating of "excellent" under the corporate experience and past performance factor because more than half of the references consulted rated its team's past performance as [DELETED]. The protester also notes that ACS itself held three of the previous service contracts that were consolidated under the PMTO RFP. With respect to the evaluation of its proposal under the personnel resumes factor, the protester argues that the resumes ACS included in its proposal for key personnel exceeded SPAWAR's evaluation criteria, thus its proposal should have received a rating of "excellent" under this factor.
Our Office will not engage in an independent evaluation of proposals nor make an independent determination of their relative merits. Litton Sys., Inc., B-239123, Aug. 7, 1990, 90-2 CPD Para. 114 at 9. Rather, we review the agency's evaluation only to ensure that it was reasonable and consistent with applicable statutes and regulations as well as with the terms of the solicitation. Sensis Corp., B-265790.2, Jan. 17, 1996, 96-1 CPD Para. 77 at 6. A protester's mere disagreement with the agency's conclusions does not render the evaluation unreasonable. ESCO, Inc., B-225565, Apr. 29, 1987, 87-1 CPD Para. 450 at 7. Based on our review of the record, we conclude that the evaluation of ACS's proposal is reasonably supported.
Corporate Experience and Past Performance
The RFP required offerors to demonstrate their recent experience with work of a nature, scope, magnitude, complexity, and difficulty similar to that contemplated under the solicitation. RFP Sec. L Para. 4.4, at 61. The RFP explained that the objective of the evaluation in this area was to determine the degree to which the offeror has previously encountered the kinds of work, uncertainties, challenges, and risks that they are likely to encounter under the contemplated contract. Id. The performance evaluation was to determine the government's level of confidence in the offeror's ability to perform based on that offeror's work record. To assist the agency in the evaluation of past performance, offerors were required to submit completed Past Performance Data Sheets provided as attachments to the RFP to describe in detail the past performance of up to three relevant contracts (ongoing or completed within the past 3 years) referenced for each team member. Id.
The criteria the TEB applied for assigning proposal ratings of either "excellent" or "good" in this area stated as follows:
EXCELLENT: Outstanding in all respects, consistently met and frequently exceeded customer expectations. All team members have a wide-ranging breadth and depth of experience in performing similar efforts for comparable customers. The team has the highest probability of meeting the Government's requirements.
GOOD: There are a few problem areas reported by current or former customers; however, they were reported as corrected promptly and/or to the customer's satisfaction. Many of the team members have performed similar efforts for comparable customers. The team shows a high probability of meeting the Government's requirements.
AR, exh. 52, LL, TEB Summary Report for PMTO Contract, Aug. 24, 1999, at 4.
The TEB assigned an adjectival rating of "good" to ACS's proposal under the corporate experience and past performance evaluation factor. The TEB evaluated all of the contracts provided by ACS, including its team members and subcontractors, based upon their similarity to the five functional areas contemplated by the RFP. Id. at 16. Based on its evaluation, the TEB found that all of ACS's team members had at least [DELETED] experience within all of the five functional areas identified in the RFP.
The responses the TEB obtained to the past performance questionnaires /10/ on ACS indicate that while they generally were positive, the TEB could reasonably conclude that the team was not "[o]utstanding in all respects," and that it failed to "consistently [meet] and frequently exceeded customer expectations," as required to earn an "excellent" rating. For instance, on four of the six questions, respondents rated the team as "excellent" on [DELETED] percent of the responses; of the two remaining items (quality and business relations), [DELETED] percent of the responses were "excellent" while [DELETED] percent were only "good." In view of the criteria described above, the responses the agency obtained to the performance questionnaires reasonably support the agency's evaluation in this area.
With respect to the similarity of the referenced contracts to the work contemplated by the RFP, the TEB found that the contracts of the ACS team were rated "highly similar" in all five areas; the composite of all responses was [DELETED] percent "excellent" and [DELETED] percent "good." When viewed as a whole, however, these ratings reflect the respondents' assessment that [DELETED]. In addition, the agency explains that the three contracts ACS referenced for itself did not require the scope of management similar to its responsibility under the PMTO RFP. In this connection, Booz-Allen points out that under the PMTO contract, ACS would be responsible for managing [DELETED] other contractors, including small businesses which comprise [DELETED] percent of the total contract value. Booz-Allen Comments, Oct. 28, 1999, at 42. Booz-Allen also points out, and the record shows, that the three contracts ACS identified as references for itself were valued at considerably less than the value of the portion of the contract ACS assigned itself under the PMTO RFP. Contrary to ACS's suggestion, performance on three smaller contracts with significantly different management responsibilities and lesser in scope, is not a definitive indicator of a firm's corporate ability to perform one contract, larger in complexity, scope and magnitude as that contemplated under the PMTO RFP. See, e.g., Chem-Services of Ind., Inc., B-253905, Oct. 28, 1993, 93-2 CPD Para. 262 at 4. In sum, applying the evaluation criteria the evaluators used to rate this area, we think that the TEB's rating of "good" is reasonably supported.
Personnel Resumes
Offerors were required to submit resumes for 17 key personnel comprising five labor categories (program manager, deputy program manager, senior project manager, project manager, and project administrator) and several non-key personnel. RFP Sec. L, Para. 4.5, at 62. The RFP required that the resumes specifically identify the education and pertinent experience of the proposed personnel, demonstrating that they were capable of performing the area of the SOW to which they were assigned. The SOW specifically stated that all personnel must have experience with Command, Control, Communications, Computers, Intelligence, Surveillance, and Reconnaissance (C4ISR) systems, or other experience in Navy systems acquisition and life cycle support. RFP attach. 2, SOW, Sec. 3.0.2. In addition, the SOW stated that the Program Manager and Project Manager were to have a minimum of 15 years experience with complex Navy C4ISR programs, at least 5 of which were in positions having authority over the management, formulation, design, test, and evaluation of complex C4ISR programs. Id. Sec. 3.0.2.c. The SOW further stated that the Program Manager and the Project Manager should have a thorough knowledge of the Department of Defense (DOD)/Navy budgeting and acquisition process. Id. The RFP stated that substituted experience should be recent and clearly relevant to the work proposed, and that SPAWAR would not infer or presume qualifications. RFP Sec. L, at 53-54.
ACS contends that the TEB unreasonably evaluated its personnel resumes because they exceeded the RFP's requirements. ACS also argues that the TEB unreasonably downgraded its proposal in this area because the TEB improperly equated the requirement for key personnel to have a thorough knowledge of DOD acquisition with having actual experience.
The TEB assigned ACS's proposal an adjectival rating of "average" under the personnel resumes factor. The TEB identified no strengths in the proposal in this area and several weaknesses. For example, the TEB found that, contrary to the RFP requirements, the resumes consistently indicated that ACS's proposed personnel [DELETED]. Of particular concern to the TEB was the [DELETED] demonstrated for the proposed program manager and the deputy program manager for operations, both of which were identified as key positions in the RFP. AR, exh. 50, LL, TEB Summary Report for PMTO Contract, Aug. 24, 1999, at 17. The TEB further found that, with one exception, notwithstanding the RFP's specific instructions, ACS's proposed senior project managers' resumes [DELETED]. Id. In addition, one project manager's resume indicated [DELETED] background, but little in the way of [DELETED]. The TEB found that another project manager's experience was not tied to SPAWAR or to C4ISR, and that individual's resume also [DELETED]. Since the SOW required that all personnel have experience in Navy systems acquisition, ACS's argument that the TEB unreasonably evaluated these individuals' resumes is without merit.
With respect to project administrator positions, which were also designated as key personnel, RFP Sec. L-2(e), the solicitation required that these individuals have a bachelor's degree from an accredited college or university, and expressed a preference for degrees in computer science, engineering, mathematics, or business administration. Alternatively, 4 years of equivalent, recent experience in clearly relevant work could be substituted. RFP attach. 2, SOW, Sec. 3.0.2.e. Notwithstanding these specific requirements, the TEB found that [DELETED]. Given the RFP's specific instructions and requirements concerning key personnel, we have no basis to object to the rating assigned ACS's proposal in this area.
Finally, the TEB found sufficient errors in the resumes in ACS's proposal--specifically regarding dates of employment for key personnel--to cause the evaluators concern as to the ability of the team to provide quality deliverables. In this regard, offerors have the burden of submitting adequately written proposals, and an offeror's disagreement with the agency's judgment is not sufficient to establish that the agency acted unreasonably. Caldwell Consulting Assocs., B-242767, B-242767.2, June 5, 1991, 91-1 CPD Para. 530 at 6. In sum, the record shows that ACS's proposal earned ratings of "average" under three evaluation factors; and ratings of "good" and "excellent" under the remaining two factors. Based on these ratings, which are reasonably supported, the TEB's assigning an overall rating of "good" to ACS's proposal is unobjectionable.
The protest is denied.
Comptroller General of the United States
1. The agency explains that the RFP consolidates seventeen support services contracts, referring to this concept as the Program Management Team Omnibus (PMTO) RFP. The PMTO RFP called for services in the following five functional areas: project management, engineering services, system test and evaluation, site/platform installation support, and integrated logistics support. RFP attach. 2, Para. 1.0.
2. In this decision, unless indicated otherwise, we use the names ACS and Booz-Allen to refer to the teams headed by those companies.
3. With respect to costs, the RFP instructed offerors to submit one cost proposal, which was to contain the rates proposed for the base year and each option period for each team member and for all subcontractors. Id. Sec. L.5.5, at 64.
4. Analogizing to several decisions of our Office where we have stated that a joint venture, not any individual firm, is the appropriate "interested party" to protest the contracting agency's action, see, e.g., Comark Bldg. Sys., Inc., B-259515, Apr. 10, 1995, 95-1 CPD Para. 188 at 2 n.1; H.J. Group Ventures, Inc. B-246139, Feb. 19, 1992, 92-1 CPD Para. 203 at 1 n.1; Robert R. Nathan Assocs., Inc., B-230707, June 28, 1988, 88-1 CPD Para. 615 at 1 n.1., SPAWAR and the intervenor requested that we dismiss the protest, arguing that ACS is not an interested party because it did not file the protest on behalf of "Team ACS." We are not persuaded by these arguments. There was no requirement for team members to create a joint venture in order to compete, and ACS is an actual offeror whose direct economic interest was affected by not being awarded a PMTO contract. See 4 C.F.R. Sec. 21.0(a) (1999). In any event, ACS has provided signed statements from each of its team members agreeing that ACS should pursue the protest on their behalf. ACS Comments to SPAWAR's Reply to ACS's Opposition to SPAWAR's Request for Dismissal, Oct. 5, 1999, attach. 2. Based on the agency's arguments, however, ACS supplemented its protest, arguing that the agency misled it during the procurement by not announcing that SPAWAR was seeking proposals from joint ventures, and alleging that the teaming approach contemplated by the RFP was improper. SPAWAR's analogy to joint venture cases in support of its request for dismissal provides no basis to conclude that SPAWAR was seeking proposals from joint ventures and there is no other evidence in the record to support ACS's contention. To the extent that ACS challenges the RFP's teaming approach, this issue, raised for the first time in its first supplemental protest, filed on September 28, 1999, well after closing, is untimely and will not be considered. 4 C.F.R. Sec. 21.2(a)(1).
5. In its initial protest, ACS also argued that the agency improperly applied unstated evaluation criteria, and that SPAWAR should have conducted discussions. Following receipt of the agency report, ACS withdrew these allegations. ACS Comments, Oct. 28, 1999 at 5 n.2.
6. In its initial protest, ACS alleged that SPAWAR's cost realism analysis of Booz-Allen's proposal was flawed because SPAWAR applied an improper escalation rate, "mismapped" some of the labor categories, and failed to take into account that Booz-Allen proposed uncompensated overtime. SPAWAR responded to these allegations and ACS did not rebut the agency's response. Accordingly, we consider these issues abandoned. Appalachian Council, Inc., B-256179, May 20, 1994, 94-1 CPD Para. 319 at 8 n.8.
7. The agency reports that due to the size of the procurement and the teaming approach, the CEB performed a total of 131 separate cost realism analyses. AR, Oct. 12, 1999, at 6.
8. For the one key person for whom DCAA could not provide rate information, the CEB relied on Department of Labor, Bureau of Labor Statistics (BLS) information to assess the realism of that individual's proposed labor rate. The CEB's comparison shows that the proposed labor rate was higher than that of a similar BLS labor rate. The CEB thus determined that individual's rate was realistic and made no adjustments to Booz-Allen's proposal with respect to this individual.
9. The CEB's use of the BLS data was a reasonable method of assessing the realism of Booz-Allen's labor rates and it was consistent with the RFP's stated evaluation scheme. By comparing the proposed labor rates of non-key personnel to the BLS rates for each category, the agency concluded that Booz-Allen's proposed rates were reasonable, realistic, and sufficiently high to hire and retain the necessary personnel in the San Diego area. See, e.g., ENMAX Corp., B-281965, May 12, 1999, 99-1 CPD Para. 102 at 10.
10. The questionnaire contained six items concerning the following areas: quality, timeliness, experience and technical capability of personnel, cost control, business relations, and overall customer satisfaction. For each item, respondents could assign adjectival ratings of either marginal, average, good, excellent or "N/A" for not applicable.
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The What of Cost Realism Evaluation

• It is the estimated cost (i.e., the evaluated cost), and not the offeror’s proposed cost, that must be the 
basis of the agency’s source selection determination

• Magellan Health Servs., B-298912, Jan. 5, 2007, 2007 CPD ¶ 81
• Protest award of the cost-reimbursement contract to Ceridian Corporation (by HHS) to perform the Employee Assistance 

Program services needed to assist employees in their efforts to resolve personal problems that may adversely affect work 
performance - sustained

• Cost Realism evaluation determined unreasonable where the agency did not consider cost adjustments made by its 
own cost analyst to awardee's proposal, they used awardee's proposed costs as the basis for its source selection
• Cost Realism evaluation was improper where, although knowing the awardee had proposed to recruit the incumbent 

workforce and match all existing salaries, but had also failed to propose direct labor rates consistent with existing salaries, 
agency failed to adjust awardee's proposed labor rates as part of its cost realism evaluation

• “Cost realism” is essentially “cost realistic-ness” considering two things:
• What the offeror proposes to do technically
• What it takes in order to accomplish the PWS/SOW 12
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DIGEST
1. Protest challenging agency's evaluation of technical proposals is denied where the record establishes that the evaluation was reasonable and consistent with the evaluation criteria.
2. Agency's cost realism evaluation of awardee's proposal was unreasonable where agency failed to take into account cost adjustments made by its own cost analyst to awardee's proposal, and instead utilized awardee's proposed costs as the basis for its source selection decision.
3. Agency's cost realism evaluation of awardee's proposal was improper where, although knowing that awardee had proposed to recruit the incumbent workforce and match all existing salaries but had also failed to propose direct labor rates consistent with existing salaries, agency failed to adjust awardee's proposed labor rates as part of its cost realism evaluation.
4. Protest challenging adequacy of agency's �best value� source selection decision is sustained where there is insufficient information and analysis in the record, which includes both a contemporaneous source selection document and a post-protest statement, to determine that the selection official's key conclusion of technical equality, notwithstanding the higher technical rating assigned to the protester's proposal, was reasonable.
DECISION
Magellan Health Services protests the award of a contract to Ceridian Corporation under request for proposals (RFP) No. 05FOHEAP, issued by the Division of Federal Occupational Health (FOH), Department of Health and Human Services (HHS), for employee assistance program (EAP) services. Magellan, the incumbent contractor, argues that the agency's evaluation of offerors' technical proposals, as well as the agency's evaluation of Ceridian's cost proposal, were unreasonable. Magellan also protests that the agency's source selection decision was improper, insofar as the agency failed to document the basis for its conclusion that the higher-rated Magellan proposal and the lower-rated Ceridian proposal were technically equal as part of its �best value� determination.
We sustain the protest.
BACKGROUND
FOH, a component of HHS, is the federal agency with responsibility for developing and maintaining prevention, intervention, and rehabilitation programs and services for federal employees who have alcohol and/or other problems. To fulfill this mission, FOH designs various occupational health services, including workplace-based behavioral health services, to promote and maintain the physical and mental health of federal employees. RFP Statement of Work (SOW) sect. C.I.A. EAP is the occupational health program by which FOH provides behavioral health services to approximately 400 federal agencies, departments, and other governmental organizations, and the estimated 1,350,000 employees of those entities and their family members, at locations throughout the United States, as well as certain international locations. Agency Report (AR), Nov. 1, 2006, at 2; Protest at 2.
The RFP, issued on September 8, 2005, contemplated the award of a cost-plus-fixed-fee contract for a base year, together with four 1-year options, for the required EAP services. RFP sect. L.1. In general terms, the SOW required the contractor to provide all personnel and equipment necessary to perform the EAP services needed to assist employees in their efforts to resolve personal problems that may adversely affect work performance �in the quickest, least restrictive, most convenient, and least costly manner while strictly respecting clients' confidentiality.� SOW sect. C.I.D.1.
The RFP established three evaluation factors: technical; small disadvantaged business (SDB) participation plan; and cost. RFP sect. M.3.4. The technical factor in turn consisted of four subfactors, with various assigned point weights: technical approach and management plan (40 points); key personnel and personnel management (25 points); past performance (20 points); and continuous quality improvement process (15 points). RFP sect. M.5.A. The SDB participation plan factor was worth 5 points. RFP sect. M.4. The RFP expressed the relative importance of the evaluation factors as follows:
The technical proposal (including the Small Disadvantaged Business (SDB) Plan) will receive paramount consideration in the selection of the Contractor(s) for this acquisition, although estimated cost will also be considered. In the event that the technical evaluation reveals that two or more Offerors are approximately equal in technical ability, then the estimated cost, and SDB Plan of the Offeror will become paramount.RFP sect. M.2. Award was to be made to the responsible offeror whose proposal was determined most advantageous to the government based on consideration of all evaluation factors. RFP sect. M.3.4.
Five offerors, including Magellan and Ceridian, submitted proposals (consisting of separate technical and business proposals) by the November 9 closing date. An agency technical evaluation panel (TEP) evaluated offerors' technical proposals and determined that four, including Magellan's and Ceridian's, were technically acceptable. AR, Tab 6, TEP Technical Report, Dec. 19, 2005, at 3. The TEP later also reviewed offerors' business proposals, while other agency employees evaluated offerors' past performance, SDB participation plans, and proposed costs. Based on consideration of all evaluation factors, the contracting officer determined that four offerors' proposals, including those of Magellan and Ceridian, were within the competitive range. Id., Tab 14, Competitive Range Determination, Mar. 15, 2006. The agency held discussions with the offerors whose proposals were in the competitive range.
HHS received revised proposals from only three offerors. The agency evaluated the revised proposals and made a second competitive range determination consisting of the proposals of Magellan and Ceridian. Id., Tab 23, Competitive Range Determination, June 1, 2006. HHS held additional discussions with Magellan and Ceridian, and both offerors submitted final proposal revisions (FPR) by the August 11, 2006, closing date. The agency then evaluated the offerors' FPRs, with final ratings and proposed costs for Magellan and Ceridian as follows:
�Factor
Magellan
Ceridian
Technical
Technical Approach (40)
39.66
35.92
Key Personnel (25)
24.42
22.66
Past Performance (20)
20.00
19.00
Quality Improvement (15)
15.00
15.00
Overall (100)
99.08
92.58[1]
SDB Participation Plan (5)
5.00
4.75
Total Point Score
104.08
97.33
Proposed Cost
$170,090,773
$150,163,847
Id., Tab 33, TEP Technical and Business Review Report, Aug. 28, 2006; Tab 31, SDB Participation Plan Evaluation, Aug. 15, 2006; Tab 35, Source Selection Decision.
The contracting officer subsequently determined that Ceridian's lower-rated, lower-cost proposal represented the best value to the agency and made award to Ceridian. Id., Tab 35, Source Selection Decision, at 28. This protest followed.
DISCUSSION
Magellan's protest raises numerous issues regarding the agency's evaluation of proposals and subsequent source selection determination. Magellan alleges that the agency's evaluation of Ceridian's technical proposal was improper,[2] and that HHS's cost realism evaluation of Ceridian's proposal was unreasonable. Magellan also argues that the agency's source selection decision was improper because, as part of the determination that Ceridian's lower-rated, lower-cost proposal represented the best value to the government, the agency failed to document its apparent key conclusion that the proposals of the two offerors were technically equal notwithstanding the difference in technical ratings.
As detailed below, we find no basis to question the agency's evaluation of Ceridian's technical proposal. However, with regard to the agency's cost realism evaluation of Ceridian's proposal, the record shows that the evaluation was unreasonable in several ways. Further, the record indicates that HHS failed to document how, as part of its source selection decision, it determined the lower-rated proposal of Ceridian to be technically equivalent to the higher-rated proposal of Magellan.
Technical Evaluation of Ceridian's Proposal
Magellan argues that the agency's evaluation of Ceridian was not adequately documented, that Ceridian's proposal failed to meet mandatory RFP requirements, and that Ceridian's proposal had various deficiencies that were not properly reflected in its point score. Although we do not here specifically address all of Magellan's arguments about the evaluation of Ceridian's technical proposal, we have fully considered all of them and find that they afford no basis to sustain the protest.
In arguing that Ceridian's technical proposal was not adequately documented, the protester contends that the evaluation record provides no explanation as to how the TEP evaluators translated their findings of strengths and weaknesses into point scores. We disagree.
In reviewing an agency's evaluation, we will not reevaluate technical proposals; instead, we will examine the agency's evaluation to ensure that it was reasonable and consistent with the solicitation's stated evaluation criteria and procurement statutes and regulations, and adequately documented. Urban-Meridian Joint Venture, B-287168, B-287168.2, May 7, 2001, 2001 CPD para. 91 at 2. When utilizing a point score evaluation rating system, an agency need not demonstrate with mathematical certainty how the rating was derived, but rather need only show that the rating was consistent with the solicitation's stated evaluation criteria and supporting documentation. An offeror's mere disagreement with the agency's evaluation is not sufficient to render the evaluation unreasonable. Ben-Mar Enters., Inc., B-295781, Apr. 7, 2005, 2005 CPD para. 68 at 7. Our review of the record here shows the agency's evaluation of Ceridian's technical proposal to be unobjectionable.
The TEP conducted its evaluation by having each evaluator separately assess each offeror's proposal under the technical subfactors. The record indicates that the TEP members had a narrative description of each technical subfactor criterion, including a list of discrete SOW requirements, when conducting their evaluations. Each TEP evaluator documented his or her findings (i.e., strengths and weaknesses) for each offeror's proposal by evaluation subfactor, and assigned point scores in relation to the maximum points available. A TEP consensus determination of evaluation findings and ratings of each proposal was then developed. AR, Tab 6, TEP Technical Report, Dec. 19, 2005, at 3, 9-15. For example, the TEP found a total of 34 strengths and 12 weaknesses in Ceridian's initial proposal under the technical approach and management plan subfactor as part of determining the offeror's assigned rating here. Id.
The TEP evaluated Ceridian's revised proposal, and later its FPR, in a similar fashion (on these occasions the TEP noted only the proposals' new strengths as well as new and/or continued weaknesses). Again the record includes the worksheets showing how each evaluator rated Ceridian's revised proposal and FPR under each technical subfactor, including where the offeror's proposal responded to previously-identified weaknesses. Id., Tab 19, TEP Technical Report, May 2, 2006; Tab 33, TEP Technical and Business Review Report, Aug. 28, 2006.
We find that the TEP evaluation ratings of Ceridian's proposal were adequately documented and consistent with the identified strengths and weaknesses. First, the protester's focus on the offerors' ratings is misplaced, as point scores and adjectival ratings are but guides to, and not substitutes for, intelligent decision-making. TPL, Inc., B-297136.10, B-297136.11, June 29, 2006, 2006 CPD para. 104 at 17. Further, there is simply no requirement that the record contain an explanation, as Magellan contends here, of how the agency evaluators translated individual strengths and weaknesses into point scores, only that the point scores be adequately supported in order to determine their reasonableness.
Magellan also argues that Ceridian's technical proposal failed to meet numerous RFP requirements and should have been rejected as technically unacceptable. For example, Magellan alleges that Ceridian's proposal failed to address SOW sect. C.II.A.2.b (�The Contractor shall identify qualified SAPs [substance abuse professionals] who are conveniently located to employee worksites. A complete list of all SAPs shall be submitted . . . within thirty (30) days of contract award . . . .�), as well as sect. C.II.A.14 (�The Contractor shall design and conduct a promotional campaign . . . . The promotional campaign is to be designed and submitted . . . within 60 days after contract award and updated annually thereafter�).[3] The protester also argues that the agency's evaluation of Ceridian's proposal ignored various deficiencies that the agency had itself identified and that the awardee failed to address.
As a preliminary matter, the record indicates that all of the specific SOW provisions to which Magellan refers apply to �contractor� requirements.[4] For example, as noted above, the relevant SOW provision states only that the contractor is to identify qualified substance abuse professionals who are conveniently located to employee worksites, and submit a complete listing within 30 days of contract award. Rather than establishing a proposal requirement, this language establishes that the provision was intended only to require designation of the substance abuse professionals after award. SeeCitrus College; KEI Pearson, Inc., B-293543 et al., Apr. 9, 2004, 2004 CPD para. 104 at 3.
In any event, we find Magellan's assertion that Ceridian's technical proposal failed to address various SOW requirements to be factually inaccurate. The record clearly establishes that Ceridian's revised proposal and/or FPR addressed each of the SOW requirements that Magellan claims were lacking. For example, Ceridian's FPR stated in relevant part that �Ceridian will submit a complete list of all SAPs . . . within 30 days of contract award,�[5] AR, Tab 29, Ceridian's FPR, Vol. I, Technical Proposal, at 1-25, and that Ceridian will work with FOH to develop annual promotional plans and materials. Id. at 1-110 to 1-115; see also Tab 4, Ceridian's Proposal, Vol. I, Technical Proposal, attach. B, FOH EAP Program Deliverable Schedule, at 11 (Ceridian shall �design a promotional campaign and update it annually . . . and submit [it] within 60 days after contract award�). Similarly, the record also indicates that, contrary to the protester's assertions, Ceridian fully addressed the weaknesses identified in its initial technical proposal, and the TEP took this information into account when evaluating the awardee's FPR. The fact that Ceridian's initial proposal had various perceived weaknesses is simply not determinative of whether the agency's technical evaluation of Ceridian's final proposal was reasonable, since Ceridian addressed those weaknesses in its subsequent submissions.
Cost Realism Evaluation of Ceridian's Proposal
Magellan asserts that HHS failed to perform a reasonable cost realism evaluation of Ceridian's proposal. As the protester points out, the solicitation required the agency to perform a cost realism analysis to determine the extent to which an offeror's proposed costs represent what the government realistically expects to pay for the proposed effort. By contrast, Magellan alleges, HHS did not take into account the fact that Ceridian's cost proposal failed to propose the required level of effort, and understated its direct labor rates while also proposing to pay existing employee salaries. The protester maintains that the agency's failure to reasonably determine Ceridian's realistic costs adversely affected the agency's resulting source selection decision.
The RFP instructed offerors to base their cost proposals on cost tables included with the solicitation. RFP sect. L.9. The cost tables, one for the base year and each option year, included various direct labor categories as well as estimated quantities of hours for each labor category. For example, the Field Consultant labor category had an estimated quantity of 256,495 hours per year, and the Field Counselor labor category had an estimated quantity of 91,416 hours per year.[6] RFP amend. 1, attach. 7, Pricing Tables for Section B, at 2. The RFP also advised offerors that the levels of effort set forth in the cost tables represented HHS's current estimates for the base year and option year requirements for the required EAP services, and that as part of their proposals, offerors were required to propose costs for the levels of effort stipulated in each of these tables. RFP sect. B.1.a.
The RFP also informed the offerors how the agency planned to evaluate cost proposals:
The Offeror, at a minimum, must submit a cost proposal fully supported by cost and pricing data in sufficient detail to allow the Government to complete a cost analysis which establishes the reasonableness of the proposed costs. A complete cost and complete cost breakdown in support of Section B Tables shall be furnished by the Offeror.RFP sect. L.9.
Ceridian, as part of its revised proposal, generally accepted the agency's estimated levels of effort for the various labor categories with the exception of the field consultant and field counselor categories. Here, Ceridian proposed levels of effort that were somewhat lower than the HHS estimates.[7] AR, Tab 18, Ceridian's Revised Proposal, Vol. II, Business Proposal, at Tables I -- V. Ceridian's revised proposal also utilized base year direct labor rates of $[DELETED] per hour for field consultants and $[DELETED] per hour for field counselors. Id. at Table I.
The agency performed several cost evaluations of Ceridian's revised proposal. An FOH business review found that Ceridian's failure to use the RFP-specified direct labor hours in its cost proposal necessitated an evaluated cost increase of $1,106,799.[8] Id., Tab 20, FOH Business Report, May 15, 2006, at 4-5. Additionally, the TEP completed a business review of each offeror's revised cost proposal, and with regard to Ceridian's proposed labor rates stated:
FOH has knowingly approved, under the current contract, average labor rates for the Key Personnel categories of counselors and consultants that are higher than industry standard. This is in recognition of demonstrated capabilities and performance of high quality that are difficult to find. If Ceridian is to recruit and retain these staff, it is likely that Ceridian will have to pay higher rates than proposed. Consequently, direct labor costs may be significantly higher than proposed or Ceridian may not successfully recruit sufficient staff experienced in serving FOH customers in the highly specialized manner required. Ceridian then would have to recruit and train more inexperienced staff than projected in the proposal. The more new staff recruited, the greater the risk of decreased quality of service that is unacceptable to customer organizations.
FOH notes that Ceridian has not provided letters of commitment from current experienced consultants and counselors at the proposed rates of pay, and recommends that Ceridian reconsider what rates will be necessary to attract and retain sufficient numbers of these experienced high performing staff and/or adequately describe how the high quality of service required by FOH's customer organizations will be ensured.
Id., Tab 24, TEP Business Review Report, June 13, 2006, at 4.
The TEP also directed comments to the agency's cost analyst regarding the shortcomings it perceived in Ceridian's proposed labor rates, stating:
Direct Labor rates will need to be adequate for the successful offeror to recruit/retain sufficient numbers of the highly capable and highly performing current Counselors and Consultants for the services to be acceptable to FOH's customer organizations. Customer organizations have demonstrated exceptional loyalty to the FOH EAP because of their recognition of the exemplary service they have received from these critical staff, who were designated as Key Personnel for this contract. A significant factor in the successful offeror's ability to recruit/retain these key staff is the ability to pay staff reasonably commensurate with their performance and historical reimbursement they have received. The IGCE [independent government cost estimate] was based on FOH's extensive experience in developing budgets that are required to recruit and retain sufficient numbers of high performing Counselors and Consultants. Ceridian is not knowledgeable of current staff performance levels or their current rates of pay and thus has proposed direct labor rates that are inadequate as indicated below by the variances from the IGCE. For this comparison, the IGCE has been adjusted upward by 2% to account for the delay in start date since the IGCE anticipated a start date in 2005:
Base year (where retention is key):
a. Field consultants -- Ceridian $[DELETED]/hr; IGCE $[DELETED]. Ceridian expects to offer one time signing bonuses and to hire [DELETED] of the 199 consultants and counselors. Total cost difference for Base Year = $[DELETED].
b. Field counselors -- Ceridian $[DELETED]/hr; IGCE $[DELETED]. Total cost difference for Base Year = $[DELETED].
Based on the RFP specified level of effort for these two categories of Key Personnel, the total difference in proposed Base Year direct costs is $1,154,701.[9]
Overhead and G&A costs would need to be added to these direct costs to calculate the total difference in proposed costs. Additionally, since the above calculation only considers the Base Year, these costs would be significantly higher over the five year life of the contract. The proposed signing bonus is not likely to be sufficient incentive to recruit these Key Personnel because of the significant reduction in pay they would be offered.
This review team believes that Ceridian would need to significantly increase the direct labor costs proposed for these two categories of Key Personnel if they are to successfully deliver the performance required under this contract.
Id. at 10-11.
In its FPR, Ceridian responded to the agency's expressed concern regarding its ability to attract and retain high quality staffing. The agency's specific inquiry and Ceridian's response thereto are as follows:
1. FOH notes that Ceridian has not provided letters of commitment from current experienced consultants and counselors at the proposed rates of pay, and recommends that Ceridian reconsider what rates will be necessary to attract and retain sufficient numbers of these experienced high performing staff and/or adequately describe how the high quality of service required by FOH's customer organizations will be ensured.
Ceridian understands that there are top performers that FOH wants to retain, and that in order to ensure a smooth transition of the services, we would want/need to retain as many existing field employees as possible.
In order for this to occur, Ceridian will match all existing salaries of the field employees plus increase them by [DELETED]% for the standard merit increase.
Id., Tab 29, Ceridian's FPR, Vol. II, Business Proposal, at 29.
Ceridian's cost proposal, however, did not adjust the proposed direct labor rates for field consultants and field counselors. Rather, as with its revised proposal, Ceridian's FPR set forth base period direct pay rates of $[DELETED] per hour for field consultants and $[DELETED] per hour for field counselors. Ceridian's FPR also did not alter the number of hours proposed for the field consultant and field counselor labor categories. Additionally, Ceridian proposed that its overhead rate ([DELETED] percent) and general and administrative expenses (G&A) rate ([DELETED] percent) would be ceilings, or caps. Id. at 29, Table I.
The agency was aware that Ceridian's proposed pay rates (of $[DELETED] per hour for field consultants and $[DELETED] per hour for field counselors) were not in fact the existing salaries for these field employees. Specifically, HHS knew that Magellan's FPR had proposed its incumbent workforce using current salary levels, which were $[DELETED] per hour for field consultants and $[DELETED] per hour for field counselors.[10] Id., Tab 28, Magellan's FPR, Vol. II, Business Proposal, at sections 3.1.4, 3.3.1, Table I. Further, the agency verified the accuracy of Magellan's proposed direct labor rates against employee earning statements. Id., Tab 32, Cost Evaluation of Magellan's FPR, at 9, 27. These pay rates were even higher than those in the IGCE used by the TEP as part of its business review to determine that Ceridian's pay rates were too low to successfully deliver the performance required by the RFP.
HHS then performed a cost evaluation of Ceridian's FPR. As with previous cost reviews, the cost evaluation found that Ceridian had not proposed sufficient levels of effort for the field consultant and field counselor labor categories. The cost analyst determined that Ceridian's understated levels of effort should result in an adjustment of $[DELETED] in direct costs and $[DELETED] in associated overhead.[11] Id., Tab 34, Cost Evaluation of Ceridian's FPR, at 2. The HHS cost evaluation did not, however, make any adjustments to Ceridian's proposed direct labor rates, including those for the field consultant and field counselor labor categories. In support of this decision the cost analyst stated:
The offeror provided a copy of his 2006 salary rate structure which shows the targeted reference point for employees' salaries. We verified the proposed rates to the ranges shown in the salary rate structure provided by the offeror, matching each labor category to the zone and grade shown in the documentation. We consider the offeror's proposed labor rates to be acceptable for the purpose of establishing a budget for direct labor.
Id. at 3. While having made various adjustments to Ceridian's proposed costs, the agency's cost analyst nevertheless did not develop a total, bottom-line evaluated cost for the offeror's proposal. Id. at 2.
The contracting officer subsequently reviewed Magellan's and Ceridian's proposed costs by major cost element (i.e., direct labor, other direct costs, overhead) and performance period as part of her source selection decision. Id., Tab 35, Source Selection Decision, at 8-19. While expressly accepting the cost analyst's finding that Ceridian's FPR had failed to propose the government-estimated levels of effort for the field consultant and field counselor labor categories as part of its direct labor costs, id. at 9, the contracting officer did not consider the corresponding cost adjustment to Ceridian's proposal, or address the concerns expressed by the TEP business review that Ceridian's direct labor rates for the two key field labor categories needed to be �significantly increase[d].� Id., Tab 24, TEP Business Review Report, June 13, 2006, at 11. Instead, for purposes of the agency's award determination the contracting officer considered only the offerors' proposed costs.[12] Id., Tab 35, Source Selection Decision, at 2, 8, 15, 28.
When an agency evaluates proposals for the award of a cost-reimbursement contract, an offeror's proposed estimated cost of contract performance is not considered controlling since, regardless of the costs proposed by the offeror, the government is bound to pay the contractor its actual and allowable costs. Metro Mach. Corp., B-295744, B-295744.2, Apr. 21, 2005, 2005 CPD para. 112 at 9; Hanford Envtl. Health Found., B-292858.2, B-292858.5, Apr. 7, 2004, 2004 CPD para. 164 at 9; see FAR sect. 16.301. Consequently, a cost realism analysis must be performed by the agency to determine the extent to which an offeror's proposed costs represent what the contract costs are likely to be under the offeror's technical approach, assuming reasonable economy and efficiency. FAR sections 15.305(a)(1), 15.404-1(d)(1), (2); The Futures Group Int'l, B-281274.2, Mar. 3, 1999, 2000 CPD para. 147 at 3.
A cost realism analysis is the process of independently reviewing and evaluating specific elements of each offeror's cost estimate to determine whether the estimated proposed cost elements are realistic for the work to be performed, reflect a clear understanding of the requirements, and are consistent with the unique methods of performance and materials described in the offeror's proposal. FAR sect. 15.404-1(d)(1); Advanced Comms. Sys., Inc., B-283650 et al., Dec. 16, 1999, 2000 CPD para. 3 at 5. An offeror's proposed costs should be adjusted when appropriate based on the results of the cost realism analysis.[13] FAR sect. 15.404-1(d)(2)(ii). Our review of an agency's cost realism evaluation is limited to determining whether the cost analysis is reasonably based and not arbitrary. Jacobs COGEMA, LLC, B-290125.2, B-290125.3, Dec. 18, 2002, 2003 CPD para. 16 at 26. For the reasons set forth below, we find that the agency failed to conduct a proper cost realism analysis of Ceridian's proposal.
As a preliminary matter, although Ceridian's proposal included a fixed fee amount of $[DELETED] (based on a rate of [DELETED] percent of the offeror's proposed costs), the cost analyst removed the offeror's entire proposed fee amount from his cost analysis, believing that �[t]he determination of an acceptable fee is left to the discretion of the Contracting Officer.� AR, Tab 34, Cost Evaluation of Ceridian's FPR, at 7. As the purpose of a cost realism analysis is to determine how well the proposed costs and profit represent the cost of the contract, FAR sect. 15.404-1(c)(1), it was improper to omit Ceridian's proposed fixed fee from the cost realism analysis. Similarly, the agency's cost analysis removed $[DELETED] in employee signing bonuses and $[DELETED] in educational materials from Ceridian's FPR because �the offeror was unable to provide supporting documentation� for these amounts. [14] AR, Tab 34, Cost Evaluation of Ceridian's FPR, at 5. An agency's cost realism evaluation is to consider whether an offeror's proposed costs realistically reflect the costs to perform the work as proposed, and proposed costs should be adjusted downward only if the agency concludes that actual costs will likely be lower than proposed, not because the proposed costs are insufficiently supported by invoices or other means. Accordingly, these downward adjustments to Ceridian's proposed costs were also improper.
Further, HHS's cost realism evaluation of Ceridian's proposal was unreasonable because the contracting officer failed to take into account the cost adjustments recommended by the agency's own cost evaluation, and instead considered only the offeror's proposed costs in the source selection decision. As shown above, the contracting officer accepted the cost analyst's finding that Ceridian had failed to propose sufficient levels of effort for the field consultant and field counselor labor categories as part of its direct labor costs. The contracting officer, however, failed to consider the corresponding cost adjustments of more than $1 million to Ceridian's proposed cost.[15] In fact, the contracting officer failed to consider anything other than the offerors' proposed costs in her source selection decision.[16] When an agency determines that adjustments to an offeror's proposed costs are in fact necessary, the agency must then base its source selection decision on the offeror's adjusted cost. FAR sect. 15.404-1(d)(2)(i) (�The probable cost shall be used for purposes of evaluation to determine the best value�); see Eigen, supra (holding that an agency's source selection decision must be based on the actual cost difference between offerors' proposals).
Even more significantly, the agency's cost realism evaluation of Ceridian's proposal was also unreasonable with regard to the offeror's proposed direct labor rates for the field consultant and field counselor labor categories. As detailed above, Ceridian's FPR expressly agreed to match existing salaries as part of its effort to attract and retain as many existing EAP field employees as possible. Nevertheless, Ceridian's proposed direct labor rates (of $[DELETED] per hour for field consultants and $[DELETED] per hour for field counselors) did not reflect the incumbent employees' existing salaries (of $[DELETED] per hour for field consultants and $[DELETED] per hour for field counselors). Moreover, HHS was aware of both the existing salary rates and the discrepancy between these rates and Ceridian's proposed labor rates (which were also substantially lower than the rates in the agency's own IGCE, for that matter). On this record, the agency's failure to make any adjustment here to Ceridian's proposed costs was improper.
The agency argues that its cost evaluation of Ceridian's proposal here was reasonable. HHS points to the fact that the agency cost analyst specifically reviewed Ceridian's proposed direct labor rates and determined that no adjustments were necessary. AR, Nov. 1, 2006, at 4-5. We disagree.
As set forth above, HHS's cost evaluation did not take exception to any of Ceridian's proposed direct labor rates because it determined that Ceridian's proposed rates were supported by the offeror's current salary structure. There is no evidence in the record, however, that the agency cost analyst also considered what Ceridian had actually proposed to do here--to �match all existing salaries of the field employees plus increase them by [DELETED]% for the standard merit increase.� Id., Tab 29, Ceridian's FPR, Vol. II, Business Proposal, at 29. Since Ceridian had proposed to match all existing field employee salaries, a proper cost realism analysis would compare Ceridian's proposed hourly rates to the incumbent employees' current pay rates, and adjust accordingly.[17] Quite simply, an offeror's current salary structure is irrelevant to its probable costs if, as is the case here, the current salary structure is not what the offeror is proposing to use.
The HHS cost evaluation of Ceridian's FPR also fails to explain how the offeror's proposed labor rates were realistic when the agency's own business review of proposals recognized that Ceridian's labor rates were not sufficient to permit it to perform as proposed. As set forth above, the TEP clearly recognized the internal inconsistency between what Ceridian was proposing (i.e., being able to attract and retain a high-performance organization) and what Ceridian's cost proposal represented. Id., Tab 24, TEP Business Review Report, June 13, 2006, at 4. The TEP then expressly pointed out to the agency cost analyst that Ceridian's labor rates here were substantially below the IGCE--amounts which the TEP believed were required to recruit and retain a sufficient number of high performing counselors and consultants. The TEP also concluded that Ceridian would need to substantially increase the direct labor rates proposed for these two key personnel categories if the offeror was to successfully deliver the performance required under this contract. Id. at 10. Notwithstanding the TEP's realism analysis of Ceridian's proposal here, the record indicates that the HHS cost analyst and contracting officer do not appear to have considered this information in the cost evaluation of Ceridian's FPR and source selection decision, respectively.
The agency does not deny that Ceridian's FPR failed to reflect the existing salaries for the field employees that it expressly agreed to match. Nevertheless, HHS also argues that Ceridian's cost proposal was reasonable because it was based on the best information available to the offeror. Specifically,
the rate of compensation offered by Magellan was not publicly available to other offerors. . . . An offeror must find an acceptable method to estimate labor costs based on its most probable cost. Here, Ceridian used its own actual cost experience for the same type of staff, as the government cost analyst found.
AR, Nov. 27, 2006, at 5.
The agency's argument here reflects a fundamental misunderstanding of what is required as part of a cost realism evaluation. A cost realism evaluation implements an agency's obligation to guard against unsupported claims of cost savings by determining whether the costs as proposed represent what the government realistically expects to pay for the proposed effort, based on the information reasonably available to the agency at the time of its evaluation. See Metro Mach. Corp., B-297879.2, May 3, 2006, 2006 CPD para. 80 at 9. HHS was fully aware of the incumbent employees' existing salaries, and that Ceridian's proposed pay rates were substantially less than the existing salaries (as well as the agency's own IGCE). The agency's contention here that Ceridian's proposed costs were based on the best information available to the offeror is simply not relevant, and does not relieve the agency from conducting a reasonable cost realism evaluation based on the information readily available to it.
Further, a proper cost realism evaluation prevents an offeror from improperly �having it both ways�--that is, from receiving a technical evaluation rating based on its proposed performance but failing to propose costs that reasonably reflect that performance. Here, Ceridian's technical evaluation rating was in part based on its representation that it would attract and retain as many existing field employees as possible by matching existing salaries; however, the firm did not propose direct labor rates that reflected existing pay rates. In such a circumstance, it is the government's cost realism analysis that should ensure that an offeror's evaluated costs properly reflect its proposed performance. The failure to undertake such action here made the HHS cost realism evaluation of Ceridian unreasonable.
HHS argues that Magellan has not been prejudiced by any defects in the agency's cost realism evaluation of Ceridian's proposal, since Ceridian's overall cost would remain lower than Magellan's in any event. Our Office will not sustain a protest unless the protester demonstrates a reasonable possibility of prejudice, that is, unless the protester demonstrates that, but for the agency's actions, it would have had a substantial chance of receiving the award. McDonald Bradley, B-270126, Feb. 8, 1996, 96-1 CPD para. 54 at 3; see Statistica, Inc. v. Christopher, 103 F.3d 1577, 1581 (Fed. Cir. 1996). Here, we recognize that the identified errors in the agency's cost realism evaluation of Ceridian's proposal do not alter the offerors' relative cost rankings (i.e., Ceridian's evaluated cost would apparently still be lower than Magellan's). However, based on our conclusion, discussed below, that the contracting officer's determination of technical equivalency was without any supporting documentation (and that, as a result, the agency may have to undertake a cost/technical tradeoff as part of its best value determination), and the RFP award language which provided that the technical proposal was of paramount importance, we find the cost realism analysis defects here--totaling more than $10 million--to be clearly prejudicial to the protester.[18]
Source Selection Decision
Magellan asserts that the agency's source selection decision was unreasonable. Specifically, the protester argues that the contracting officer's determination that Magellan's and Ceridian's FPRs were technically equal is not supported by any documentation that demonstrates a reasonable basis for such a determination. Magellan contends that HHS's failure to provide a basis for its conclusions that the offerors' proposals were technically equal, notwithstanding the difference in technical ratings, resulted in an improper award decision. We agree.
As set forth above, the RFP established that offerors' technical proposals, including SDB participation plans, would be of paramount consideration here, and that award would be made to the offeror whose proposal was determined to be the best value to the government based on consideration of all evaluation factors.
The TEP evaluated Magellan's and Ceridian's FPRs and made various adjustments to its previous technical evaluation ratings. As part of its final evaluation the TEP recommended that award be made to Ceridian, stating, �Federal Occupational Health recommends award to Ceridian as the vendor offering the best combination of value and price to the Government.� AR, Tab 33, TEP Technical and Business Review Report, Aug. 28, 2006, at 1. The TEP report, however, contained no discussion regarding the relative technical merits of the two offerors' proposals.
In making the source selection decision here, the contracting officer premised her determination on review and acceptance of the evaluation findings and ratings of the offerors' proposals under the stated evaluation factors as follows:
Offeror
Technical Score
SDB Participation Plan
Proposed Cost
Magellan
99.08
5.00
$170,090,773
Ceridian
92.75[19]
4.75
$150,163,847
Id., Tab 35, Source Selection Decision, at 4-5, 8, 15. The contracting officer then set forth her rationale for the selection of Ceridian as follows:
Ceridian Corporation has submitted a proposal which has been determined to offer the best value to the Government. Therefore [it] is considered to be in the best interest of the Government to award a contract to [the offeror] which has been determined to be responsible and otherwise qualified and eligible to receive an award under applicable laws and regulations. Award, cost plus fixed fee, in the amount of $29,573,143.00 is recommended with four one-year options in the amounts of $29,247,528.00, $29,540,129.00, $30,311,643.00, and $31,491,404.00 respectively, for a total contract award amount including options of $150,163,847.00.Id. at 28.
At the time of her contract award decision, the contracting officer prepared no contemporaneous documentation that in any way discussed the relative technical merits of the offerors' proposals. Subsequently, along with the agency report filed in response to Magellan's protest, the contracting officer stated that the agency had determined that the offerors' proposals were �technically equal,� or �essentially technically equal.�[20] Contracting Officer's Statement at 5, 8. While this post-protest declaration asserted repeatedly that the two offerors' proposals were technically equal, it contained no discussion of the basis for this conclusion.
In reviewing an agency's evaluation of proposals and source selection decision, we examine the supporting record to determine whether the decision was reasonable, consistent with the stated evaluation criteria, and adequately documented. University Research Co., LLC, B-294358 et al., Oct. 28, 2004, 2004 CPD para. 217 at 8; Johnson Controls World Servs., Inc., B-289942, B-289942.2, May 24, 2002, 2002 CPD para. 88 at 6; AIU N. Am., Inc., B-283743.2, Feb. 16, 2000, 2000 CPD para. 39 at 7. An agency which fails to adequately document its source selection decision bears the risk that our Office may be unable to determine whether the decision was proper. Johnson Controls World Servs., Inc., supra.
While source selection officials may reasonably disagree with the evaluation ratings and results of lower-level evaluators, Verify, Inc., B-244401.2, Jan. 24, 1992, 92-1 CPD para. 107 at 6-8, they are nonetheless bound by the fundamental requirement that their independent judgments be reasonable, consistent with the stated evaluation factors, and adequately documented. AIU N. Am., Inc., supra, at 8-9 (protest sustained because selection official did not document the basis for concluding that proposals were technically equal, after the evaluation panel concluded that one proposal was superior to the other); see University Research Co., LLC, supra (protest sustained where source selection official failed to state any basis for rejecting the award recommendation of the agency project officers). In reviewing an agency's evaluation, we will consider the entire record, including documentation prepared after the source selection decision was made; however, we will accord greater weight to contemporaneous materials rather than judgments made in response to protest contentions. Beacon Auto Parts, B-287483, June 13, 2001, 2001 CPD para. 116 at 6.
As shown above, the contracting officer prepared no contemporaneous documentation indicating that Ceridian's and Magellan's proposals were technically equal as part of the agency's best value award determination. Nothing in the TEP report shows that the agency evaluators concluded the proposals were technically equal; in fact, the point scores suggest otherwise. Notwithstanding the fact that Magellan's FPR was scored higher than Ceridian's FPR, as documented by the TEP, the source selection decision is devoid of any discussion as to how, or even if, the contracting officer determined before award that the offerors' proposals were technically equal.
The contracting officer's post-protest statement also fails to meet the fundamental requirement that a selection official's judgments be reasonable, consistent with the stated evaluation factors, and adequately documented. Rather, she simply stated in conclusory form that the two offerors' proposals were �technically equal� or �essentially technically equal�--despite the TEP's assessment that Magellan's proposal merited a higher overall rating as well as higher ratings under three of four technical subfactors. Like the source selection decision, the post-protest statement is also devoid of any substantive consideration as to how the contracting officer determined that the offerors' proposals were technically equal, and its conclusory statement falls far short of the requirement to adequately document source selection judgments. AIU N. Am., Inc., supra.
In its report to our Office, HHS argues that the contracting officer was justified in concluding that the technical proposals of Magellan and Ceridian were approximately equal, and cites generally to the source selection decision and evaluation documents in support thereof. The agency also argues that the technical proposals of Ceridian and Magellan indicated that both offerors could perform the required work very well. AR, Nov. 1, 2006, at 3.
The agency's arguments here are misplaced. First, while arguing that the contracting officer was justified in concluding that the technical proposals of Magellan and Ceridian were approximately equal, notwithstanding Magellan's higher technical rating, HHS points to no specific documents in the record, contemporaneous or otherwise, which support that conclusion. We note that the TEP never concluded that offerors' proposals were technically equal, but only that Ceridian's proposal offered the best combination of value and price to the government. Further, the fact that the technical proposals of Ceridian and Magellan demonstrated that both offerors would be able to perform the work requirements very well is not relevant to the determination which the agency made here without explanation--that the proposals of Magellan and Ceridian were technically equivalent.
In light of the absence of any documentation or support for the purported technical equality of the offerors' proposals, the RFP award language that the technical proposal would receive paramount consideration, and the fact that Magellan's technical proposal was higher-rated, we view the selection decision here as unsupported.
RECOMMENDATION
In summary, we find that HHS's cost realism evaluation of Ceridian's proposal was unreasonable, and that the reliance on the offeror's proposed cost (as opposed to the government's evaluated cost) as the basis for the agency's award determination was improper. We also find that the contracting officer's conclusion that the offerors' proposals were technically equal lacked any supporting documentation and was, therefore, improper.
We recommend that the agency perform a proper cost realism evaluation of Ceridian's FPR, and then rely on that cost realism evaluation as part of its source selection determination. We also recommend that HHS make a new source selection decision containing a sufficient and documented comparative analysis of the offerors' proposals and the rationale for any cost/technical tradeoffs. If, upon reevaluation of FPRs, Magellan is determined to offer the best value to the government, HHS should terminate Ceridian's contract for the convenience of the government and make award to Magellan. We also recommend that Magellan be reimbursed the costs of filing and pursuing this protest, including reasonable attorneys' fees. 4 C.F.R. sect. 21.8(d)(1) (2006). Magellan should submit its certified claim for costs, detailing the time expended and cost incurred, directly to the contracting agency within 60 days after receipt of this decision. 4 C.F.R. sect. 21.8(f)(1).
The protest is sustained.
Gary L. Kepplinger�General Counsel
�[1] While the source selection decision states that the TEP's overall technical score for Ceridian's FPR was 92.75, a review of the TEP evaluation worksheets indicates that Ceridian's overall technical score was 92.58. Id., Tab 33, TEP Technical and Business Report, Aug. 28, 2006; Tab 19, TEP Technical Report, May 2, 2006.
[2] Magellan originally protested that the agency's evaluation of its technical proposal was also unreasonable and that it should have received a higher technical rating. Protest at 7. The agency specifically addressed this issue in its report to our Office, discussing the minor perceived weaknesses in Magellan's technical proposal that resulted in a less than perfect rating. Contracting Officer's Statement at 6-7. As the protester's comments offered no rebuttal to the agency position here, see Comments, Nov. 13, 2006, at 4-5, we regard the argument as abandoned. Remington Arms Co., Inc., B-297374, B-297374.2, Jan. 12, 2006, 2006 CPD para. 32 at 4 n.4; L-3 Comms. Westwood Corp., B-295126, Jan. 19, 2005, 2005 CPD para. 30 at 4.
[3] Magellan cites approximately 12 SOW requirements that it alleges Ceridian's proposal left unaddressed. Comments, Nov. 13, 2006, at 7-8.
[4] The solicitation explicitly defined the term �contractor� as a post-award business entity with whom a contractual relationship had been established, and distinguished it from the term �offeror,� which was defined as a preaward entity that submits a proposal. SOW sect. C.I.I.
[5] Ceridian's FPR also included a listing of SAPs that indicated among other things, proximity to employee worksites. Id., Tab 29, Ceridian's FPR, Vol. I, Technical Proposal, attach. D, List of Network Providers.
[6] The field consultant and field counselor categories represented the solicitation's two largest estimated labor categories, and together comprised 347,911 of the total 537,971 estimated labor hours for each performance period. RFP amend. 1, attach. 7, Pricing Tables for Section B, at 2.
[7] Ceridian proposed a total of [DELETED] hours for field consultants while the HHS estimate was 1,282,475 hours (a difference of [DELETED] hours). Similarly, Ceridian proposed a total of [DELETED] hours for field counselors in comparison to the HHS estimate of 457,080 hours (a difference of [DELETED] hours).
[8] The agency cost analyst also determined that Ceridian's revised cost proposal was not based on the field consultant and field counselor levels of effort as specified in the RFP. Id., Tab 22, Cost Evaluation of Ceridian's Revised Proposal, at 2-3.
[9] This figure is apparently the product of the government's estimated levels of effort for the field consultant and field counselor labor categories for the base year, and the difference between the IGCE and Ceridian hourly rates for these labor categories ([DELETED]).
[10] We note that with each proposal submission (i.e., initial, revised, and FPR), Magellan updated its proposed direct labor rates, including those for field consultants and field counselors, based upon then-current salary data.
[11] Together with the offeror's rate for G&A ([DELETED] percent), the total cost associated with Ceridian's understated levels of effort for field consultants and field counselors is approximately $1,026,611 ([DELETED]).
[12] The contracting officer also considered only Magellan's proposed cost in her source selection decision; we note, however, that the cost analysis of Magellan's FPR found that an upward adjustment of only $80,098 was warranted.
[13] Further, the end product of an agency's cost realism analysis should be a total evaluated cost of what the government realistically expects to pay for the offeror's proposal effort, as it is the agency's evaluated cost and not the offeror's proposed cost that must be the basis of the source selection determination. FAR sect. 15.404-1 (d)(2)(i); Eigen, B-249860, Dec. 21, 1992, 92-2 CPD para. 426 at 5.
[14] As mentioned above, as part of its proposed effort to retain the incumbent workforce, Ceridian proposed to pay signing bonuses to a specified number of employees in various amounts. Similarly, Ceridian proposed various educational materials as part of the EAP promotional campaign mandated by the SOW.
[15] The agency argues that its cost realism evaluation properly examined Ceridian's proposal and made adjustments as necessary. AR, Nov. 1, 2006, at 4. The agency report fails to mention or recognize, however, that notwithstanding the cost adjustments that the agency's cost analyst determined appropriate, the contracting officer never took these adjustments into account in her source selection decision.
[16] Similarly, in her post-protest declaration, the contracting officer continued to view the existing cost differential between Magellan's and Ceridian's proposals only in terms of the offerors' proposed costs. Contracting Officer's Statement at 16.
[17] Based on the total agency-estimated levels of effort for the field consultant and field counselor labor categories, and the difference between the existing and Ceridian hourly labor rates, plus overhead and G&A, the adjustment here is approximately $9,209,633 ([DELETED]). This amount does not include the additional [DELETED] percent standard merit increase that Ceridian also proposed.
[18] Magellan also argues that the agency's cost realism evaluation of Ceridian's proposed overhead and G&A rate caps was unreasonable. The protester does not contest the acceptability of Ceridian's indirect cost caps per se. Rather, Magellan argues that because HHS found the �price concession� (under which Ceridian agreed to reduce its recovery at the rate of [DELETED] percent of its incurred costs) proposed by Ceridian in its revised proposal to be improper, and because Ceridian merely replaced its price concession with overhead and G&A rate ceilings, those indirect rate ceilings must also be improper. Comments, Nov. 13, 2006, at 15-16. When an offeror agrees to cap certain cost items--including by means of indirect rate ceilings--then that cap can reasonably be used by the agency as the probable cost for purposes of a cost realism analysis, BNF Techs., Inc., B-254953.3, Mar. 14, 1994, 94-1 CPD para. 274 at 12, even where the indirect rate caps replace some other cost limitation device that the government deems improper.
[19] As mentioned above, Ceridian's actual technical score was 92.58.
[20] The contracting officer's statement also implies, without expressly stating, that because the agency found the offerors' proposals to be technically equal, the selection of Ceridian's lower-cost proposal did not involve a cost/technical tradeoff determination.
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Further Analysis of the Standard of Review

• An agency’s cost realism analysis need not achieve scientific certainty; rather, the methodology employed must be 
reasonably adequate and provide some measure of confidence that the agency's conclusions about the most 
probable costs under an offeror's proposal are reasonable and realistic in view of the cost information reasonably 
available to the agency as of the time of its evaluation

• Metro Machine Corp., B-402567, B-402567.2, June 3, 2010, 2010 CPD  ¶ 132 (see slide 9 also)
• Protested the contract award of a CPAF/IF to BAE Systems (DDG-51 Arleigh Burke-Class Guided Missile Destroyer 

maintenance, repair, modernization, and alteration) by US Navy based on improper evaluation of proposals and source 
selection – denied

• Notional work package included with the RFP, Government IGE included with the RFP for labor hours and material costs (if IGE not 
used, offerors instructed to provide “clear and compelling evidence” to substantiate

• Both proposals included in competitive range – held discussions (ENs) and required FPRs
• Protest challenging agency's cost realism evaluation of awardee's proposal is denied where the record demonstrates that agency's 

conclusions were reasonable
• Note: In this case-part of the basis of the protest was Union negotiations taking place that may increase BAE contribution to pension 

costs – was not available at time of evaluation and award
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DIGEST
1. Protest challenging agency's cost realism evaluation of awardee's proposal is denied where the record demonstrates that agency's conclusions were reasonable.
2. Protest that agency's evaluation of awardee's proposal failed to consider the conclusions of a Defense Contract Audit Agency audit report regarding the awardee is denied where the record shows the allegation is without basis.
3. Protest of agency's technical evaluation is denied where record shows evaluation was reasonable and consistent with evaluation criteria; mere disagreement with agency's evaluation is insufficient to show it was unreasonable.
DECISION
Metro Machine Corp., of Norfolk, Virginia, protests the award of a contract to BAE Systems Norfolk Ship Repair Inc., also of Norfolk, Virginia, under request for proposals (RFP) No. N00024-09-R-4401, issued by the Naval Sea Systems Command, Department of the Navy, for the maintenance, repair, modernization, and alteration of DDG-51 Class ships (Arleigh Burke-Class guided missile destroyers) homeported or visiting Norfolk, Virginia. Metro alleges that the agency's evaluation of offerors' proposals and subsequent source selection decision were improper.
We deny the protest.
BACKGROUND
The mission of the DDG-51 Arleigh Burke-Class ships is to conduct sustained combat operations at sea, providing primary protection for the Navy's aircraft carriers and battle groups, as well as escort to Navy and Marine Corps amphibious forces and auxiliary ships, and independent operations as necessary.
The RFP, issued on May 1, 2009, contemplated the award of a cost-plus-award-fee/ incentive-fee, "multi-ship, multi-option (MSMO)" contract for execution planning and performance of Chief of Naval Operations-scheduled ship availabilities for certain DDG-51 Class ships at Norfolk, Virginia.[1] Generally, under an MSMO contract, each ship availability is a separate option under the contract. In this case, the RFP provided for the award of a base contract for the execution planning for the first scheduled availability, the USS Arleigh Burke, and the performance of non-scheduled repairs and maintenance between scheduled availabilities--the actual maintenance and modernization work was an option under the base contract. The RFP also provided for options for 22 additional availabilities and the associated execution planning for these availabilities over a 5-year period. Id. at 2-31.
The RFP instructed offerors to base their cost proposals on a notional work package included with the solicitation. The notional work package consisted of individual work items, the costs of which would vary with the type of scheduled availability. For the majority of the work items in the notional work package, the RFP provided offerors with an independent government estimate (IGE) of the number of direct labor hours and material costs to perform the work item. The RFP also instructed offerors to use the government labor hour and material cost estimates for each notional work item in preparing their cost proposals. While offerors were permitted to propose deviations from the IGEs, the solicitation required the offeror to provide "clear and compelling evidence" to substantiate that an adjustment was warranted. Id. at 197.
The RFP identified, in addition to evaluated cost, the following technical evaluation factors, in descending order of importance: management approach; technical approach; resource capabilities; and past performance. The RFP established that the technical factors, when combined, were more important than cost, and that contract award was to be made to the responsible offeror whose proposal represented the "best value" to the government, all factors considered. Id. at 217-20.
Both BAE and Metro submitted proposals by the June 16 closing date. A Navy technical evaluation review panel (TERP) evaluated offerors' technical proposals using the adjectival rating system set forth in the RFP: exceptional, very good, satisfactory, marginal, or unsatisfactory and, with regard to past performance, neutral. Concurrent with the technical evaluation, a Navy cost assessment panel (CAP) evaluated offerors' cost proposals and calculated an overall evaluated cost to the government for each offeror.
On October 22, after the initial evaluation of cost and technical proposals, the Navy determined that the proposals of both BAE and Metro should be included within the competitive range. The Navy then held discussions with each offeror. The agency received discussion responses from the offerors by November 24, and final proposal revisions (FPR) by the December 4 closing date.
By January 21, 2010, the TERP and CAP provided the agency's best value advisory council (BVAC) with their respective evaluations of the offerors' proposals, which were as follows:
�Factor
BAE
Metro
Management Approach
Exceptional
Exceptional
Technical Approach
Exceptional
Very Good
Resource Capabilities
Exceptional
Very Good
Past Performance
Exceptional
Exceptional
Overall Technical Assessment
Exceptional
Very Good
Proposed Cost
$352,676,436
$392,636,512
Evaluated Cost
$415,326,382
$412,012,550
Agency Report (AR), Tab 33, Final TERP Report, at 3; Tab 34, Final CAP Report, at 1.
The Navy technical evaluators detailed the various strengths (major and minor), weaknesses, and deficiencies that they found in support of the adjectival ratings assigned to offerors' proposals. AR, Tab 33, Final TERP Report. Similarly, the CAP's evaluation provided a narrative explanation and backup documentation regarding its analysis of the cost elements within offerors' proposals. AR, Tab 34, Final CAP Report; Tab 60, CAP Work Item Reviews; Tab 61, CAP Cost Evaluation Spreadsheets. The BVAC adopted the evaluation findings and ratings, and recommended that contract award be made to BAE. AR, Tab 37, BVAC Report, at 11.
On February 5, after having received the final evaluation reports and BVAC presentation, the source selection authority (SSA) determined that BAE's proposal was technically superior to that of Metro under all four technical factors. The SSA also found that BAE's technical advantages outweighed the associated $3.3 million (.81%) higher evaluated cost, and concluded that BAE's higher technically rated, higher cost proposal represented the best value to the government. AR, Tab 39, Source Selection Decision, at 1-3. This protest followed.
DISCUSSION
Metro challenges numerous aspects of the agency's cost realism evaluation and its evaluation of the offerors' technical proposals.[2] Although we do not specifically address all of Metro's issues and arguments, we have fully considered all of them and find that they afford no basis on which to sustain the protest.
Cost Realism Evaluation of BAE's Proposal
Metro argues that the agency failed to reasonably evaluate the cost realism of BAE's "non-significant subcontractor"[3] labor rate or consider BAE's increased pension costs. Metro also challenges the agency's calculation of BAE's evaluated material costs. Metro argues that a proper cost realism evaluation would have resulted in greater upward adjustments to BAE's proposed costs, thereby increasing the evaluated cost difference between the offerors' proposals.
BAE's Non-Significant Subcontractor Labor RateMetro alleges that the Navy failed to properly evaluate the cost realism of BAE's average non-significant subcontractor labor rate (including BAE's temporary labor). The protester points to the fact that BAE's non-significant subcontractor labor rate was dramatically lower than both the awardee's significant subcontractor labor rates and Metro's average non-significant subcontractor labor rate. Metro argues that a proper cost realism analysis of BAE's non-significant subcontractor labor rates would have increased BAE's evaluated cost by at least an additional $18.9 million. Protest, Apr. 12, 2010, at 2-7.
The RFP stated, as part of the cost proposal instructions, that "[s]ubcontractor proposals are not required for non-significant subcontractors. However, offerors must identify each non-significant subcontractor proposed and provide labor rates for each, supported with quotes from the identified subcontractors." RFP at 195.
BAE's cost proposal identified the significant and non-significant subcontractors that would, in addition to the prime contractor, perform various aspects of the work items within the notional work package. BAE's cost proposal included supporting quotes--consisting of labor hours and labor rates--from each non-significant subcontractor.[4] BAE also provided historical data to support its temporary labor rate. BAE then "rolled up" the total labor hours, average labor rates, and direct labor dollars for itself, its temporary labor, and each significant and non-significant subcontractor for the entire 5-year performance period. AR, Tab 27, BAE FPR, Exh. F-3, Data in Summary Format--Program Totals.
The CAP, as part of its cost realism analysis of BAE's FPR, accepted as realistic the labor rates proposed for each non-significant subcontractor as well as BAE's temporary labor rate, finding that BAE's labor rates were supported by the cost data (e.g., quotes, historical information) provided by the offeror. AR, Tab 34, CAP Report of BAE, at 25. The CAP found, however, that BAE's proposed ratio of temporary labor to regular labor was not consistent with the offeror's historical temporary labor usage. Id. at 2-3. As a result, the CAP adjusted upward BAE's regular labor hours and decreased BAE's non-significant subcontractor/temporary labor hours.[5] Id. at 2-3. The CAP's downward adjustments to BAE's non-significant subcontractor/temporary labor hours also resulted in an adjusted average labor rate for the offeror as follows:[6]
Non-Significant Subcontractors (including BAE temporary labor)
Proposed
Evaluated
Labor Hours
1,344,352
944,395
Hourly Rate
$[DELETED]
$[DELETED]
AR, Tab 34, CAP Report for BAE, at 24-25.
When an agency evaluates proposals for the award of a cost-reimbursement contract, an offeror's proposed estimated cost of contract performance is not considered controlling since, regardless of the costs proposed by the offeror, the government is bound to pay the contractor its actual and allowable costs. Magellan Health Servs., B-298912, Jan. 5, 2007, 2007 CPD para. 81 at 13; Metro Machine Corp., B-295744, B-295744.2, Apr. 21, 2005, 2005 CPD para. 112 at 9; see Federal Acquisition Regulation (FAR) sect. 16.301. As a result, a cost realism analysis must be performed by the agency to determine the extent to which an offeror's proposed costs represent what the contract costs are likely to be under the offeror's technical approach, assuming reasonable economy and efficiency. FAR sections 15.305(a)(1), 15.404-1(d)(1), (2); The Futures Group Int'l, B-281274.2, Mar. 3, 1999, 2000 CPD para. 147 at 3. A cost realism analysis is the process of independently reviewing and evaluating specific elements of each offeror's cost estimate to determine whether the estimated proposed cost elements are realistic for the work to be performed, reflect a clear understanding of the requirements, and are consistent with the unique methods of performance and materials described in the offeror's proposal. FAR sect. 15.404-1(d)(1); Advanced Commc'n Sys., Inc., B-283650 et al., Dec. 16, 1999, 2000 CPD para. 3 at 5. Based on the results of the cost realism analysis, an offeror's proposed costs should be adjusted when appropriate. FAR sect. 15.404-1(d)(2)(ii).
An agency's cost realism analysis need not achieve scientific certainty; rather, the methodology employed must be reasonably adequate and provide some measure of confidence that the agency's conclusions about the most probable costs under an offeror's proposal are reasonable and realistic in view of other cost information reasonably available to the agency as of the time of its evaluation. Metro Mach. Corp., supra, at 10-11. We review an agency's judgment in this area only to see that the agency's cost realism evaluation was reasonably based and not arbitrary, and adequately documented. Honeywell Tech. Solutions, Inc., B-400771, B-400771.2, Jan. 27, 2009, 2009 CPD para. 49 at 17; Jacobs COGEMA, LLC, B-290125.2, B-290125.3, Dec. 18, 2002, 2003 CPD para. 16 at 26.
We find the Navy's cost realism analysis of BAE's proposal here was proper. As a preliminary matter, the record shows (and Metro does not dispute) that the CAP properly adjusted downward BAE's non-significant subcontractor/temporary labor amounts based on historical information and/or methods of performance described in the offeror's technical proposal. Further, the record shows that the Navy reasonably determined that BAE's non-significant subcontractor and temporary labor rates were supported by historical data and/or invoices, and that no adjustments were necessary. Having determined that the labor rates for BAE's non-significant subcontractors and temporary labor were realistic, there is no basis to question the reasonableness of the CAP's adjusted average labor rate even if it is lower than the rate BAE proposed.
Metro does not dispute that BAE's cost proposal included invoices from each of its non-significant subcontractors in support of the labor rates (and labor hours) that the offeror proposed, nor does Metro dispute that BAE's temporary labor rate was supported by BAE's historical cost data. Further, Metro has not demonstrated (or even asserted) that BAE's proposed labor rates here were below the prevailing rates for the types of work to be performed by each non-significant subcontractor. Rather, Metro argues only that BAE's non-significant subcontractor labor rate is both dramatically lower than BAE's significant subcontractor labor rates and Metro's non-significant subcontractor labor rate. [7] This simplistic comparison is unpersuasive. Metro has not shown that BAE's significant and non-significant subcontractors would be performing the same types of work or employing the same types of labor, so the comparison between their labor rates is not meaningful. Similarly, Metro has made no showing that BAE's non-significant subcontractors would be performing the same types of work as Metro's non-significant subcontractors, so the comparison between their labor rates likewise is not meaningful. As the Navy reasonably determined that BAE's non-significant subcontractor and temporary labor rates were realistic and supported, the fact that the labor rates differed from other subcontractor rates in the offerors' proposals does not in any way show that the Navy's evaluation was improper.
BAE's Increased Pension CostsMetro protests that the Navy's cost realism analysis of BAE's proposal was improper insofar as the agency failed to adjust BAE's projected costs to account for the firm's increased employee pension costs. Metro alleges that, prior to the submission of FPRs, BAE was aware that the contribution rates to its employees' pension trust were increasing. The protester contends that neither BAE's FPR nor the Navy's cost realism analysis adjusted BAE's overhead rates to account for these increased pension costs. Metro argues that BAE's higher pension costs would have increased the offeror's total evaluated cost by approximately $5 million. Protest, Apr. 12, 2010, at 10-12.
On November 11, 2009, BAE received notice from the Boilermaker-Blacksmith National Pension Trust regarding pension contribution rate changes.[8] The notice stated that the pension trustees had determined the adverse financial conditions affecting the pension fund would result in increased contribution rates from all contributing employers, effective January 1, 2010. The pension trust notice also contained a provision stating, "[i]f all or part of the [increase] is taken from employees' wages, this must be handled as a reduction of the employees' wage rate, rather than a deduction from the employees' wages." Id., Exh. 5, Pension Trust Notice, at 1-2.
The following facts are based largely on declarations of various BAE employees, which we have no reason to question. BAE conducted an extensive review of the pension trust notice with internal and external legal counsel and pension consultants in the weeks following its receipt. BAE submitted its FPR on December 4 without making adjustment for or mentioning the pension trust notice, and the CAP had no knowledge of any pension trust contribution increases when performing its cost realism analysis of the offerors' FPRs.[9] AR, Apr. 21, 2010, at 10-12, attach. 1, Declaration of BAE Human Resources Director, Apr. 20, 2010, at 1-2, attach. 2, Declaration of BAE Finance Director, Apr. 20, 2010, at 1-3.
By December 9, BAE determined that the increased pension liability was a company responsibility; while the pension fund trustees were not a party to and did not have authority to modify BAE's employee wages as established by the parties' collective bargaining agreement (CBA), the trustees did have authority to increase the contributing employers' pension contributions. Even at this point, however, BAE was unaware of the cost impact of the increased pension liability on its Norfolk shipyard or its proposal, for various reasons. First, BAE believed that one option available to it--as suggested by the pension trust notice--was to reduce employee wages to offset any increase in BAE's required pension contributions. Additionally, BAE was then engaged in negotiations with the local IBB union for a new CBA which would determine, among other things, how BAE's higher pension contributions would be funded. Id.
BAE and the local union did not begin negotiations on the economic portion of the new CBA until January 2010.[10] The Navy awarded the contract to BAE on February 19, and BAE concluded CBA negotiations with the local union on March 5. BAE's increased pension contributions were one of several issued addressed collectively in the CBA negotiations; while some of the contractor's labor costs increased, others were reduced. BAE subsequently calculated that the cost impact to its proposal here for the increased pension fund contributions was approximately $2.5 million.[11] Id.
While under certain circumstances an offeror is required to advise the agency of material changes to its proposal, even after submission, in order to ensure that the agency's evaluation is based on consideration of the proposal as it actually exists at the time it is being evaluated, Greenleaf Constr. Co., Inc., B-293105.18, B-293105.19, Jan. 17, 2006, 2006 CPD para. 19 at 10; Dual, Inc., B-280719, Nov. 12, 1998, 98-2 CPD para. 133 at 3-6, we do not think that such a duty to report arose here given that the impact of the increased pension costs was not known until after award was made.
As detailed above, BAE received the pension fund notice on November 11 and had not determined whether this in fact represented a BAE financial liability prior to its December 4 FPR submission. Even after determining on December 9 that the increased pension liability was a company responsibility, BAE was unaware of the cost impact of the increased pension liability on its Norfolk shipyard or its proposal. As suggested by the pension trust notice, one option potentially available to BAE was to reduce employee wages to offset any increase in required pension contributions. Moreover, BAE was engaged in CBA negotiations with the local IBB union that would determine, among other things, how BAE's higher pension contributions would be funded. These CBA negotiations did not conclude until March 5, well after the February 19 award date. It was only at such time that BAE could realistically estimate the cost impact of the pension fund notice.
In sum, the record shows that the cost impact of the increased pension fund contribution was not certain enough prior to award to constitute a material change to BAE's proposal and, as a result, BAE was not required to advise the agency of the matter during the evaluation process.
BAE's Estimated Material CostsMetro protests that the Navy's cost realism analysis of BAE was improper insofar as the agency appears to have made an error in calculating the awardee's evaluated material costs. Specifically, the protester contends that while the CAP report indicates that BAE's proposed deviations for two work items within the notional work package were rejected, the Navy then failed to utilize the IGEs in its projected cost calculations. Metro argues that this error resulted in BAE's material costs being understated by almost $6.9 million. Protest, Apr. 12, 2010, at 14-16.
As set forth above, the solicitation provided offerors with IGEs of the labor hours and material costs for the notional work items upon which offerors were to base their cost proposals. RFP at 196-206. The RFP, however, allowed offerors to propose deviations from the IGEs when properly substantiated. The two work items in question here are Work Item No. 992-11-001, Temporary Services, and Work Item No. 993-11-002, Crane, Rigging, and Forklift Services.
BAE's FPR proposed deviations from the IGEs for various work items, including the two work items here. The Navy reviewed offerors' proposed deviations for each work item separately as part of its cost realism analysis; the agency also kept all the work papers of its review. The Navy analyzed in detail BAE's proposed material cost deviations for both the temporary services and crane/rigging/forklift services work items. Although the CAP did not completely agree with BAE's proposed deviations, neither were such deviations entirely rejected. As a result, the CAP calculated material cost amounts for each type of availability that were between the deviations which BAE had proposed and the Navy's IGEs as follows:
Temporary Services
EDSRA
DSRA
ESRA
SRA
IGE
$850,859
$454,590
$850,859
$328,315
BAE (proposed)
$647,939
$347,085
$443,111
$170,890
BAE (evaluated)
$831,649
$442,890
$465,257
$186,592[12]
Crane/Rigging/Forklift
EDSRA
DSRA
ESRA
SRA
IGE
$507,000
$270,000
$507,000
$195,000
BAE (proposed)
$62,023
$33,030
$63,080
$24,261
BAE (evaluated)
$469,117
$254,370
$117,117
$45,045
AR, Tab 60, CAP Work Item Review Papers, Part 5, BAE FPR, at 17-21, 23-26.
Metro does not dispute the validity of the Navy's calculations here. The CAP then carried over its calculations into the final cost realism analysis of BAE's proposal. AR, Tab 34, CAP Report of BAE, at 27. However, in the accompanying narrative, the CAP report stated that BAE's proposed deviations had been rejected and the amounts adjusted back to the IGE. Id. at 29-31.
Metro argues because the narrative in the CAP report stated that BAE's proposed deviations had been rejected and the amounts adjusted back to the IGE, the Navy's decision not to use its IGE amounts was in error. This argument is without merit. The end product of an agency's cost realism analysis is the total estimated cost that the agency realistically expects to pay for the offeror's proposed effort. Magellan Health Servs., supra. As shown above, the record clearly reflects how the Navy determined the figures that it did for BAE's estimated material costs of the two work items in question. Moreover, Metro does not dispute the validity of the Navy's calculations here. It was these undisputed figures that the CAP then used when determining the total evaluated cost of BAE's proposal. The only thing that Metro's protest correctly notes is the inconsistency between the figures here and the accompanying narrative portion of the CAP report, and it is clear that it was the narrative language that was in error, an error which caused no prejudice to the protester.
DCAA Audit Report of BAE
Metro protests that the Navy's evaluation of BAE's proposal was improper because the agency failed to properly consider a DCAA audit report regarding a deficiency in BAE's estimating system. Metro argues that by ignoring the DCAA's conclusion that BAE's estimating system was deficient, the evaluators' recommendations and the SSA's award decision were improper.
On December 2, 2009, DCAA issued an audit report regarding a deficiency in BAE's estimating system. In general terms DCAA found that in addition to BAE's official, projected volume of business (PVOB) on which its proposed overhead and general and administrative (G&A) rates for future years were based, the contractor also maintained an internal budget forecast. DCAA found that BAE's internal budget forecast was not only more conservative than its PVOB, but more realistic based on analysis of historical data. Consequently, DCAA concluded that BAE had overstated its direct labor base and understated its proposed indirect rates for future years by not using the company's best and most realistic information. AR, Tab 51, DCAA Audit Report No. 01661-2099M24020001, at 3. As a result of its audit findings, DCAA recommended overhead and G&A rates for BAE higher than those proposed by BAE. AR, Tab 51, DCAA Rate Verification for BAE, Dec. 9, 2009, at 1-6.
The record shows that the CAP was fully aware of the DCAA audit report and its findings regarding BAE's estimating system deficiency when performing the cost realism analysis of the awardee's FPR. AR, Tab 34, CAP Report of BAE, at 13-14, 31-32. Moreover, based on its own analysis, the CAP utilized overhead and G&A rates for BAE that were higher than both those proposed by the offeror and those recommended by DCAA. Id. For example, for fiscal year 2011, while BAE's FPR proposed an overhead rate of [DELETED]%, and DCAA recommended a rate of [DELETED]%, the CAP utilized a rate of [DELETED]%. Id. at 13.
Metro does not challenge either the overhead or G&A rate portions of the Navy's cost realism analysis of BAE. See Protest, Apr. 12, 2010, at 1-19. Rather, Metro argues that the Navy's evaluation does not appear to have addressed the systemic deficiency in BAE's estimating system, and that the DCAA audit report calls into question the reliability of any information contained in BAE's cost proposal. We find no merit in these assertions. The DCAA audit report regarding BAE's estimating system related to two specific areas--the offeror's overhead and G&A rates. Contrary to the protester's assertions, the record reflects that the Navy was aware of the DCAA audit report and properly took it into account as part of its cost realism analysis of BAE's proposal: the CAP utilized indirect rates that were higher than those proposed by BAE and those recommended by DCAA, which Metro does not challenge. Quite simply, while the protester contends that BAE's estimating system deficiency "cannot be divorced" from the other aspects of the offeror's cost and technical proposals, Metro Comments, Apr. 27, 2010, at 10, the protester completely fails to establish what, if any, impact exists beyond BAE's proposed indirect rates.
Projected Rate Risk Assessment
Metro protests that the agency's cost realism analysis of offerors' proposals and the subsequent best value tradeoff decision were improper by failing to apply the projected rate risk assessments as set forth in the RFP. Metro argues that by not properly considering offerors' projected rate risk assessments, and the significant advantage represented by Metro's capped indirect rates as compared to BAE's uncapped indirect rates, the Navy's award determination was improper.
The RFP instructed offerors to submit projected rate risk assessments as part of their cost proposals. This self-assessment asked each offeror to analyze the risk and impact (low, medium, or high) of various risk factors (e.g., cost control during slow and excess periods). RFP at 195. The RFP, however, did not make consideration of offerors' projected rate risk assessments a separate evaluation criterion. Rather, as set forth above, the RFP established only that the Navy would perform a realism analysis of each offeror's cost proposal, of which the projected rate risk assessment was one part.
Both BAE and Metro submitted projected rate risk assessments as part of their cost proposals. As part of its cost realism analysis, the CAP considered, among other things, whether the offeror had proposed capped or uncapped indirect rates (Metro does not challenge the indirect rates used by the CAP for either itself or BAE.) The CAP did not separately evaluate offerors' projected rate risk assessments, or whether offerors had proposed capped or uncapped indirect rates. The CAP's cost realism analysis report does not mention offerors' projected rate risk assessments.
We find no merit in Metro's assertion that the Navy failed to properly evaluate offerors' projected rate risk assessments, as there simply was no requirement that the agency do so. The RFP required the Navy to evaluate the realism of each offeror's cost proposal, and the record shows that the Navy did so here, including consideration of whether the offerors proposed capped or uncapped indirect rates. The fact that the CAP did not specifically mention or separately evaluate the offerors' self-assessments regarding rate risk in no way shows that the evaluation was unreasonable. See SAMS El Segundo, LLC, B-291620, B-291620.2, Feb. 3, 2003, 2003 CPD para. 44 at 18-19; Jacobs COGEMA, LLC, supra, at 22.
Navy's Evaluation of Technical Proposals
Metro challenges the Navy's evaluation of BAE's technical proposal under the management approach and resource capabilities factors. Metro argues that in light of the heavy reliance by BAE and its significant subcontractors on temporary labor, as indicated by the awardee's cost proposal, the ratings assigned to BAE's technical proposal were unreasonable.
The TERP evaluated BAE's proposal as "exceptional" under the management approach factor based on the identification of three major strengths, three minor strengths, and no weaknesses. Similarly, the TERP evaluated BAE's proposal as "exceptional" under the resource capabilities factor based on two major strengths, three minor strengths, and no weaknesses. One of BAE's evaluated strengths under both the management approach and resource capabilities factors was its resource sharing agreements with significant subcontractors (including such an agreement with Metro). The agency evaluators found that BAE's resource sharing agreements provided the offeror with the ability to share facility and manpower resources to optimize facility utilization and to better level workload across the port. AR, Tab 33, Final TERP Report, at 3, 7.
In reviewing an agency's evaluation, we will not reevaluate technical proposals; instead, we will examine the agency's evaluation to ensure that it was reasonable and consistent with the solicitation's stated evaluation criteria and applicable procurement statutes and regulations. Urban-Meridian Joint Venture, B-287168, B-287168.2, May 7, 2001, 2001 CPD para. 91 at 2. An offeror's mere disagreement with the agency's evaluation is not sufficient to render the evaluation unreasonable. Ben-Mar Enters., Inc., B-295781, Apr. 7, 2005, 2005 CPD para. 68 at 7.
The record shows the Navy's evaluation of BAE's proposal to be unobjectionable notwithstanding the awardee's planned use of temporary labor. First, Metro does not dispute any of BAE's many identified strengths under the management approach and resource capabilities factors other than the strength identified for the offeror's resource sharing agreements. Further, Metro does not dispute that BAE had resource sharing agreements with its various subcontractors which provided BAE with the ability to share facility and manpower resources to optimize facility utilization. Additionally, as detailed above, the Navy's cost evaluation found BAE's proposed degree of reliance on temporary labor was not consistent with the offeror's historical practices and reallocated BAE temporary labor hours to BAE regular labor hours. We find the protester's argument amounts to mere disagreement with the agency's evaluation, which does not render it unreasonable. See Birdwell Bros. Painting & Refinishing, B-285035, July 5, 2000, 2000 CPD para. 129 at 5.
Metro also protests that the Navy's evaluation of offerors' proposals under the resource capabilities factor was improper insofar as the agency considered excess resource capacity beyond what was required to perform the work. Specifically, Metro contends that the TERP and BVAC reports concluded that both offerors had more than adequate resources, facilities, and skills to accomplish the requirements of the solicitation. From this Metro argues that it was improper for the agency to distinguish between degrees of excess resource capacity. We disagree.
The RFP stated that offerors' resource capabilities proposals were to describe the total facility resources available to the organization; demonstrate how the offeror will obtain required production and administrative facilities; describe the plan for phasing and allocation of facility resources; describe and provide consolidated manpower charts to support the work projected from this solicitation; provide current and projected workload for all team members; provide a plan to accommodate any peaks or valleys in workload; and provide a craft/trade staffing plan for this MSMO period of performance. RFP at 191. The solicitation also established that the evaluation of offerors' resource capabilities would be based on the criteria described in the proposal instructions, using an adjectival rating system. Id. at 218. In our view, the agency's evaluation of offerors' resource capabilities proposals was reasonable and consistent with the stated evaluation criteria. If Metro was of the opinion that the agency should only assess the minimum adequacy of offerors' resource capabilities on a pass/fail basis, it was required to protest the ground rules of the procurement prior to the original closing date.[13] See Bid Protest Regulations, 4 C.F.R. sect. 21.2(a)(1) (2010).
The protest is denied.
Lynn H. Gibson�Acting General Counsel
�[1] The RFP established four different types of scheduled availabilities: selected restricted availabilities (SRA); drydocking selected restricted availabilities (DSRA); extended selected restricted availabilities (ESRA); and extended drydocking selected restricted availabilities (EDSRA). The maintenance and modernization work that the contractor was to perform on each ship was based on the type of scheduled availability. RFP at 67-79.
[2] Metro's original protest also raised two additional issues: (1) that the Navy's cost realism evaluation of Metro was improper; and (2) that the agency's evaluation of offerors' proposals under the technical approach factor was improper. Metro subsequently withdrew these issues. Metro Comments, Apr. 12, 2010, at 4.
[3] For cost proposal purposes, "significant subcontractor" was defined as a subcontractor providing more than 5% of an offeror's total direct dollars or 10% of the total labor hours. RFP at 195. Accordingly, a "non-significant subcontractor" was one providing less than 5% of an offeror's total direct dollars or 10% of the total labor hours.
[4] The labor rates ranged from $[DELETED] per hour for security services, to $[DELETED] per hour for air conditioning plant condenser maintenance services. BAE's non-significant subcontractor quotes were often fixed-price in nature.
[5] The CAP also found that BAE's proposed use of one particular non-significant subcontractor (MF&B Marine) to provide surge labor services was not consistent with the offeror's technical proposal, and reallocated these hours to BAE's regular labor hours. Id. at 2, 24.
[6] The CAP analyzed the labor hours and rates for each non-significant subcontractor by work item and availability when determining BAE's total non-significant subcontractor labor dollars. AR, Tab 61, CAP Cost Evaluation Spreadsheets, FPR � Projected Cost for BAE. The average weighted labor rate here was a product of the total labor hours and total labor dollars.
[7] Metro also contends that BAE engaged in "gamesmanship" with regard to its non-significant subcontractor labor rate by artificially hiding the actual costs of performance. There is nothing in the record to support such a conclusion.
[8] BAE's employees belong to the International Brotherhood of Boilermakers (IBB) union, which utilizes the Boilermaker-Blacksmith National Pension Fund for the employees' pension plan.
[9] Metro contends that the pension fund contribution increase, which applied to it as well, was determined to have no impact on its final cost proposal. Specifically, the protester concluded that because [DELETED], the increase here would not increase Metro's proposed costs. Protest, Apr. 12, 2010, at 12. Metro does not dispute, however, that because it had proposed BAE as one of its significant subcontractors, there would be an indirect impact to its proposed costs. Further, Metro's calculation of the estimated cost impact to BAE does not include an offset for the higher costs that BAE would incur as a subcontractor to Metro.
[10] On December 30, 2009, BAE executed an addendum to the existing CBA in which it agreed to pay the increased pension contributions until negotiations on the new CBA were concluded.
[11] BAE's calculation also does not include an offset for the higher costs that BAE would incur as a subcontractor to Metro.
[12] This figure was in error; the figure should have been $178,945. AR, Apr. 21, 2010, at 15 n.13; Tab 60, CAP Work Item Review Papers, part V, BAE FPR, at 19-20. This minor error had the effect of causing BAE's evaluated cost to be slightly overstated, and caused no prejudice to Metro.
[13] Metro also originally protested that the agency's evaluation of its proposal under the resource capabilities factor was unreasonable insofar as: (1) Metro had received a higher evaluation rating in prior procurements; (2) the Metro and BAE resource capabilities were substantially identical because the offerors shared the same physical resources as teaming partners; and (3) no agency discussions alerted Metro to any reason why Metro's resource capabilities would not be rated as high as they had been previously. Protest, Mar. 1, 2010, at 8-12. The Navy specifically addressed these allegations in its report to our Office, AR, Mar. 31, 2010, at 36-44, and Metro's comments offered no rebuttal of the agency's position. See Metro Comments, Apr. 12, 2010, at 2. Where, as here, an agency provides a detailed response to a protester's assertions and the protester does not respond to the agency's position, we deem the issues abandoned. Remington Arms Co., Inc., B-297374, B-297374.2, Jan. 12, 2006, 2006 CPD para. 32 at 4 n.4; L-3 Commc'ns Westwood Corp., B-295126, Jan. 19, 2005, 2005 CPD para. 30 at 4.
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Further Analysis of the Standard of Review

• GAO reviews an agency’s judgment in this area to see that the cost realism evaluation was reasonably based 
and not arbitrary, and was adequately documented

• Honeywell Tech. Solutions, Inc., B-400771; B-400771.2 Jan. 27, 2009, 2009 CPD ¶ 49
• Protests the contract award of a to ITT (for space communications network services (SCNS)) by NASA Goddard Space Flight Center based on Agency’s 

evaluation and source selection were improper – based on Honeywell’s assessment the ITT staffing levels were dramatically lower than its own (no 
Agency requirement to normalize competitor estimates) - denied
• (1) Post-submission protest that the awardee had a impermissible OCI (NASA ruled pre submission), (2) ITT gained an unfair competitive advantage by 

retaining a former NASA official, (3) The agency discussions with the protestor were inadequate and misleading, (4) Technical evaluation was  faulty, (5) 
Agency evaluation of awardees proposed staffing levels were unreasonable, and (6) agency evaluation of offeror Past Performance was not reasonable or 
consistent with evaluation criteria

• Sustain the Past Performance Protest, deny the remainder of the allegations
• Protestor claimed Agency failed to reasonably evaluate the cost realism of ITT's staffing levels for the SCNS core requirements, which were 

dramatically lower than the amounts proposed by incumbent Honeywell - protester argues that a proper cost realism evaluation would have resulted 
in upward adjustments to ITT's proposed costs, thereby increasing the evaluated cost difference between the two offerors' proposals
• Agency held discussions with ITT on some of the areas of concern for adequacy of core requirement staffing levels 

• ITT resolved these in an FPR with full BOEs justifying them – and were evaluated to have resource realism consistent with their proposed solution 
• Agency evaluation was found reasonable to both the technical evaluation (mission suitability found adequate staffing levels) and  cost realism

• Jacobs COGEMA, LLC, B-290125.2, Dec. 18, 2002, 2003 CPD ¶ 16

• The COFC reviews an agency’s judgment in this area to see whether the evaluation was arbitrary, capricious, an 
abuse of discretion, or otherwise not IAW law
• PAI Corp. v. U.S., 2009 U.S. Claims LEXIS 320 Fed. Cl., (Sept. 14, 2009)
• University Research Co., LLC v. U.S., 65 Fed. Cl. 500 (2005)
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Decision
Matter of: Honeywell Technology Solutions, Inc.
File: B-400771; B-400771.2
Date: January 27, 2009
David A. Churchill, Esq., Kevin C. Dwyer, Esq., Marc A. Van Allen, Esq., Jammey L. Kligis, Esq., Damien C. Specht, Esq., and Caroline A. Keller, Esq., Jenner & Block LLP, for the protester.
Lars E. Anderson, Esq., Paul A. Debolt, Esq., William L. Walsh, Jr., Esq., J. Scott Hommer, III, Esq., Peter A. Riesen, Esq., Patrick R. Quigley, Esq., and Justin J. Wortman, Esq. Venable LLP, for ITT Corporation, an intervenor.
Alexander T. Bakos, Esq., Laura M. Giza, Esq., John H. Eckhardt, Esq., and Pamela J. Werner, Esq., National Aeronautics and Space Administration, for the agency.
Louis A. Chiarella, Esq., and Christine S. Melody, Esq., Office of the General Counsel, GAO, participated in the preparation of the decision.
DIGEST
1. Post-closing time protest that awardee has an impermissible organizational conflict of interest (OCI) is untimely where (1) solicitation was issued on an unrestricted basis, (2) protester was aware of the underlying facts giving rise to the potential OCI (and knew awardee was participating in the procurement), and (3) in response to protester's inquiry, agency specifically informed protester that it did not believe awardee had an impermissible OCI.
2. Protest that awardee gained an unfair competitive advantage through its retention of a former agency official as a consultant will not be reviewed where the protester did not timely report the underlying alleged procurement integrity provision violation to the contracting agency within 14 days after the protester first discovered the possible violation, as required by GAO's Bid Protest Regulations.
3. Contracting agency engaged in meaningful discussions where the agency advised protester of specific weaknesses regarding its technical proposal; agency was not required to also afford the protester an opportunity to cure proposal defects first introduced either in response to discussions or in a post-discussion proposal revision.
4. Protest challenging the evaluation of offerors' technical proposals is denied where the record establishes that the agency's evaluation was reasonable and consistent with the evaluation criteria.
5. Protest challenging the agency's cost realism evaluation of awardee's proposed staffing levels is denied where the record demonstrates that the agency's conclusions were reasonable.
6. Protest challenging the evaluation of offerors' past performance is sustained where the record establishes that the agency's evaluation was not reasonable or consistent with the stated evaluation criteria.
DECISION
Honeywell Technology Solutions, Inc., of Columbia, Maryland, protests the award of a contract to ITT Corporation -- Advanced Engineering & Sciences (ITT), of Herndon, Virginia, under request for proposals (RFP) No. NNG08218142R, issued by the National Aeronautics and Space Administration (NASA), Goddard Space Flight Center (GSFC), for space communications network services (SCNS). Honeywell argues that the agency's evaluation of offerors' proposals and subsequent source selection decision were improper. Honeywell also contends that the agency's discussions with the protester regarding its proposal were inadequate and misleading, that ITT had an impermissible organizational conflict of interest, and that by retaining a former NASA official as a consultant in violation of statutory procurement integrity provisions, ITT gained an unfair competitive advantage.
We sustain the protest regarding the agency's evaluation of ITT's past performance, and deny the remainder of the protester's allegations.
BACKGROUND
NASA is the federal agency responsible for the nation's public space program; it is also responsible for long-term civilian and military aerospace research. In furtherance thereof, the goal of the SCNS program is to support NASA's space and ground networks, which provide most of the communications for a wide range of NASA's science-based, earth-orbiting spacecraft, including the International Space Station, the Space Shuttle, the Hubble Space Telescope, and the Earth Observing System satellites, as well as space communications support for other government agencies and commercial customers. Contracting Officer's Statement, Nov. 24, 2008, at 5.
The SCNS program requirements are essentially twofold in nature: those relating to NASA's Space Network (SN), and those relating to the agency's Ground Network (GN). The SN is principally comprised of a fleet of on-orbit tracking and data relay satellites (TDRS) and an associated ground system consisting of space-to-ground link terminals that together provide space communication services to NASA and its customers. The SN services, involving an extremely large capital investment, government-owned/contractor-operated facilities, and continuous (24 hours a day/ 7 days a week) operational support of the TDRS and associated ground systems, were, together with overall program management, considered the "core requirements" of the SCNS program. The separate NASA GN consists of an orbital tracking network, a satellite laser ranging network, the very long baseline interferometry network, and associated facilities. The GN operational, maintenance, and sustainment services, involving a diverse mix of commercial and government assets, evolving geographic and technical customer requirements, and legacy systems, were to be performed on an "as needed" (task order) basis. Id. at 5-6; Statement of Work (SOW) at 00806.
The RFP, issued on January 16, 2008, contemplated the award of a contract with a cost-plus-award-fee element (for the core requirements) and a fixed-price, indefinite-delivery/indefinite-quantity (ID/IQ) element (for the task order requirements), for a period of 5 years together with two 1-year options. In general terms the solicitation required the successful offeror to provide the personnel, materials, and facilities necessary to perform all SCNS requirements as set forth in the SOW. RFP sect. C at 00611. The RFP established three evaluation factors in descending order of importance: mission suitability; cost; and past performance. The mission suitability factor was in turn comprised of four subfactors, their relative importance reflected in a point system: technical approach and understanding the requirement (technical approach) (400 points); management approach and compensation, and staffing (management approach) (450 points); safety and health (50 points); and small business utilization (100 points). The solicitation also established that the noncost factors, when combined, were significantly more important than cost. Award was to be made to the responsible offeror whose proposal was determined to represent the "best value" to the government, all factors considered. Id., sect. M at 00785-97.
Three offerors, including incumbent Honeywell and ITT, submitted proposals by the February 15 closing date. Offerors' submissions consisted of technical proposals, cost proposals, and responses to four representative task orders (RTO) (essentially sample task orders).[1] An agency selection evaluation board (SEB) evaluated offerors' proposals as to the noncost factors and subfactors using an adjectival rating system that was set forth in the RFP: excellent; very good; good; fair; poor; and with regard to the past performance factor, neutral.[2] The SEB also evaluated offerors' cost and price submissions. AR, Tab 40, Initial SEB Report.
The contracting officer decided that discussions with offerors were necessary, and established a competitive range consisting of the Honeywell and ITT proposals. The agency conducted discussions, followed by the offerors' submission of final proposal revisions (FPR) by August 25. NASA's final evaluation ratings of the Honeywell and ITT proposals were as follows:
Factor
Honeywell
ITT
Mission Suitability
Technical Approach
Excellent
Excellent
Management Approach
Good
Good
Safety and Health
Good
Good
Small Business Utilization
Excellent
Excellent
Overall
Very Good
Very Good
Past Performance
Very Good
Excellent
Total Evaluated Cost
$[DELETED]
$[DELETED]
Id., Tab 80, Final SEB Report, at 23640, 23752.
The SEB subsequently briefed the source selection authority (SSA) regarding the various strengths and weaknesses in the offerors' proposals. Id., Tab 81, SEB Presentation to SSA. On October 6, after having received the final evaluation report and SEB presentation, the SSA determined that ITT's proposal was technically superior to that of Honeywell under both the mission suitability and past performance factors. Specifically, the SSA found that ITT had technical advantages over Honeywell in the areas of increasing efficiency of personnel, obsolescence avoidance, a detailed demonstration of systems engineering understanding, and a plan to provide reviews and assessments of SCNS tasks. The SSA also found that while both offerors possessed highly relevant past performance, ITT had a quality advantage relating to systems engineering and developmental tasks. The SSA then determined that ITT's higher technically-rated, higher-cost proposal represented the best value to the government. Id., Tab 82, Source Selection Decision. This protest followed.
DISCUSSION
Honeywell's protest raises numerous challenges to NASA's evaluation of offerors' proposals. First, the protester alleges that ITT had an impermissible organizational conflict of interest that the agency failed to recognize and take into account in its evaluation of proposals. Second, the protester contends that by the retention of a former NASA official as a consultant to the SCNS procurement allegedly in violation of the statutory procurement integrity provisions, ITT gained an unfair competitive advantage. Third, Honeywell argues that the agency's discussions with the firm regarding its technical proposal were inadequate and misleading. Fourth, Honeywell contends that the agency's evaluation of offerors' technical proposals was improper. Fifth, the protester alleges that the agency's evaluation of offerors' past performance was unreasonable. Lastly, Honeywell maintains that the agency's cost realism evaluation of ITT's proposal was unreasonable. As detailed below, we find that NASA's evaluation of ITT's past performance was improper. Although we do not specifically address all of Honeywell's remaining issues and arguments, we have fully considered all of them and find they provide no basis on which to sustain the protest.
Organizational Conflict of Interest
Honeywell protests that ITT had an impermissible organizational conflict of interest (OCI) based on unequal access to information.[3] The protester maintains that two senior ITT employees, R.C. and R.B.,[4] gained access to material, nonpublic information pertaining to both Honeywell and NASA during the course of performance of ITT's mission service program (MSP) system engineering support contract with GSFC (ITT's MSP contract included oversight of the predecessor contract with Honeywell). Honeywell alleges that, notwithstanding the existence of proprietary information exchange agreements (PIEA) between itself and ITT employees restricting the use and disclosure of Honeywell proprietary information, these individuals participated on behalf of ITT in the SCNS procurement. Because the unequal access to information OCIs were not avoided or mitigated, the protester argues, NASA could not properly award the SCNS contract to ITT. Protest, Oct. 20, 2008, at 36-47.
The agency issued the RFP on January 16, with a February 15 closing date for receipt of proposals. From November 2007 until February 15, 2008, Honeywell and ITT engaged in a back-and-forth exchange regarding the PIEAs, the specific ITT employees, and whether any Honeywell proprietary information had been used by ITT in connection with the SCNS procurement. ITT Dismissal Request, Nov. 12, 2008, at 4-8. Additionally, on February 13, NASA responded to a prospective offeror's question regarding what had been done to ensure that ITT's access to Honeywell's methods of performing the predecessor contract did not create an unmitigated OCI. The agency explained in detail its determination that an OCI did not exist such that ITT should be precluded from competing on the SCNS procurement.[5] Id., attach. 7, Final RFP Questions and Responses. Honeywell then participated in the SCNS procurement, and filed its protest of the OCI issue after ITT was selected for award.
Under our Bid Protest Regulations, protests based upon alleged improprieties in a solicitation which are apparent prior to the time set for receipt of initial proposals must be filed prior to that time; similarly, alleged improprieties which do not exist in the initial solicitation but which are subsequently incorporated into the solicitation must be protested not later than the next closing time for receipt of proposals following the incorporation. 4 C.F.R. sect. 21.2(a)(1) (2008).
As a general rule, a protester is not required to protest that another firm has an impermissible OCI until after that firm has been selected for award. REEP, Inc., B-290688, Sept. 20, 2002, 2002 CPD para. 158 at 1-2. A different rule applies, however, where a solicitation is issued on an unrestricted basis, the protester is aware of the facts giving rise to the potential OCI, and the protester has been advised by the agency that it considers the potential offeror eligible for award. Abt Assocs., Inc., B-294130, Aug. 11, 2004, 2004 CPD para. 174 at 2; International Sci. & Tech. Inst., Inc., B-259648, Jan. 12, 1995, 95-1 CPD para. 16 at 3-4. In such cases, the protester cannot wait until an award has been made to file its protest of an impermissible OCI, but instead must protest before the closing time for receipt of proposals. Abt Assocs., Inc., supra.
Here, Honeywell's concerns that specific ITT employees were not abiding by the PIEAs and were improperly using its proprietary information on behalf of ITT in the SCNS procurement arose prior to the RFP closing date. Further, it is clear that Honeywell also knew that ITT was participating in the procurement and that the agency did not consider ITT to have an OCI that precluded it from receiving the award. Under these circumstances, Honeywell's protest is untimely because it was not filed prior to the closing date for receipt of proposals. Abt Assocs., Inc., supra.
Honeywell does not deny that it was aware of ITT's involvement in the SCNS procurement or NASA's determination regarding ITT eligibility for contract award prior to the initial closing date. Rather, the protester argues that it was not until February 15, after the submission of its initial proposal, that it became aware of all the relevant facts regarding ITT's OCI. As a result, Honeywell argues, its protest filed within 10 days of the post-award debriefing is timely. See 4 C.F.R. sect. 21.2(a)(2); Honeywell Dismissal Request Response, Nov. 17, 2008, at 7-12. We disagree.
The record shows that Honeywell was on notice, prior to the initial closing date, of the facts necessary to argue that ITT had an impermissible OCI. Moreover, even assuming that it was the additional February 15 correspondence from ITT that provided Honeywell with its basis for protest as the protester claims, Honeywell was then required to file its protest on this ground prior to the next closing time for receipt of proposals--being already aware both of ITT's participation and NASA's view that ITT could participate--which it did not do. See 4 C.F.R. sect. 21.2(a)(1).
Alleged Procurement Integrity Provision Violation and Unfair Competitive Advantage
Honeywell protests that ITT gained an unfair competitive advantage through the retention of a former NASA official as a consultant on the SCNS procurement, in violation of the statutory procurement integrity provisions. The protester alleges that ITT retained R.S., a former NASA deputy associate administrator whose supervisory position involved overseeing the developmental and operational elements of the SCNS SOW. Honeywell argues that because R.S.'s work for ITT violated applicable procurement integrity standards,[6] the awardee gained an unfair competitive advantage in the preparation of its proposal. Honeywell contends that the procurement integrity and conflict of interest issues involving R.S. so tainted the SCNS procurement that ITT should be disqualified from the competition. Protest, Oct. 20, 2008, at 47-51.
Both our Bid Protest Regulations and the statutory procurement integrity provisions require--as a condition precedent to our considering the matter--that a protester have reported the alleged violation to the contracting agency within 14 days after first becoming aware of the information or facts giving rise to the alleged violation. 41 U.S.C. sect. 423(g); 4 C.F.R. sect. 21.5(d). The 14-day reporting requirement affords the agency responsible for the procurement an opportunity to investigate alleged improper action during the conduct of an acquisition and, in appropriate circumstances, to take remedial action before completing the tainted procurement. See 41 U.S.C. sect. 423(e)(3); SRS Techs., B-277366, July 30, 1997, 97-2 CPD para. 42 at 2. Here, the agency and the intervenor argue that Honeywell's protest is untimely because Honeywell failed to raise R.S.'s perceived procurement integrity violation within 14 days of discovering the information on which the allegation is based. We agree.
It is clear from the record that Honeywell knew as of December 17, 2007, both that R.S. was assisting ITT in the SCNS procurement and of R.S.'s previous role at NASA. Specifically, at a NASA holiday party on December 17, 2007, R.S. informed Honeywell vice president W.F. that he was assisting ITT with its proposal for the SCNS procurement. The two individuals had known each other for many years, and W.F. was very familiar with R.S.'s prior role at NASA. ITT Dismissal Request, Nov. 12, 2008, attach. 8, Declaration of R.S., Nov. 12, 2008. Because the firm failed to report the perceived procurement integrity violation regarding R.S. to the contracting agency within 14 days of this date, we conclude that Honeywell's protest is untimely.
Honeywell does not dispute that the December 17, 2007 conversation took place between its vice president and R.S. Rather, Honeywell argues that, even though it did not report the procurement integrity allegations concerning R.S. to the contracting agency within 14 days, its protest nevertheless is timely to the extent Honeywell argues that ITT gained an unfair competitive advantage by retaining R.S. The protester contends that GAO's standard of review focuses on whether an unfair competitive advantage has been created, and not whether a procurement integrity violation has been established. Honeywell Response to Dismissal Request, Nov. 17, 2008, at 2-3, citing PRC, Inc., B-274698.2, B-274698.3, Jan. 23, 1997, 97-1 CPD para. 115.
Our decision in PRC does not support the protester's position here. In PRC, we stated that the issue of whether an individual violated procurement integrity standards is not by itself determinative of whether the individual's employer obtained an unfair competitive advantage. Rather, it is also necessary to determine whether any action of the former government employee may have actually resulted in prejudice for, or on behalf of, the awardee during the award selection process. In doing so, we typically consider whether the former government employee had access to competitively useful inside information, as well as whether the former government employee's activities with the firm were likely to have resulted in a disclosure of such information. These are the same questions to be considered in reviewing an allegation that an individual violated procurement integrity provisions. Guardian Techs. Int'l, B-270213 et al., Feb. 20, 1996, 96-1 CPD para. 104 at 6. Our decision in PRC thus recognizes the critical nexus between these two allegations --that a procurement integrity violation occurred, and that the violation resulted in prejudice during the procurement at issue. This nexus is evident in this case, where Honeywell's assertion that ITT gained an unfair competitive advantage is premised on the alleged underlying procurement integrity violations.
In sum, because Honeywell knew R.S. was assisting ITT with the SCNS procurement as of December 17, 2007, and failed to report the perceived procurement integrity violation to NASA within 14 days thereof, we will not review the matter now, consistent with the requirements of the statutory procurement integrity provisions, 41 U.S.C. sect. 423(g), as reflected in our Bid Protest Regulations, 4 C.F.R. sect. 21.5(d).
Lack of Meaningful Discussions
Honeywell protests that the agency failed to conduct meaningful discussions by failing to raise the one technical weakness it found in Honeywell's FPR.
As set forth above, the RFP contained four RTOs that offerors were to address in their technical proposals, either by the submission of a TIP and cost proposal (RTOs #1-3) or a study paper (RTO #4). RTO #1 concerned a new space-to-ground link terminal (SGLT) at the White Sands Complex, New Mexico. The RFP informed offerors that as part of an effort to ensure adequate SN grounds systems resources were available, a project to develop a new SGLT was being initiated. The stated task requirement was for the contractor to complete the first phase of the new SGLT project, including planning, definition of the architecture, operations concepts, requirements, external interfaces, and preliminary design. RFP, RTO #1, at 01245. The solicitation also informed offerors that a TIP submission was to include, at a minimum, the technical approach for the specific requirements of the task, identification of potential technical challenges, identification and mitigation of risks, and a detailed description of any assumptions made in the response. SOW at 00845.
Honeywell submitted its TIP for RTO #1 as part of its initial proposal. AR, Tab 13, Honeywell Initial Proposal (Mission Suitability), at 2021-47. The SEB rated Honeywell's initial proposal, including RTO responses, excellent under the technical approach subfactor, and identified a total of seven strengths and two weaknesses supporting its determination. Id., Tab 40, Initial SEB Report, at 09941-47. Both of the technical approach weaknesses identified in Honeywell's initial proposal concerned its RTO #1 TIP. The SEB first found that Honeywell's RTO #1 response did not identify certain specific noteworthy risks associated with the completion of the RTO #1 requirement. Second, the agency evaluators found that Honeywell's RTO #1 TIP contained various questionable assumptions. Id. at 09946-47. It is the second of the identified weaknesses that is the subject of Honeywell's protest here.
NASA then conducted discussions with Honeywell and informed the offeror of both identified technical approach weaknesses. With regard to the second weakness, the agency stated, "Honeywell's RTO #1 response contains the following questionable assumptions, which require clarification and/or substantiation, or should be corrected and their impact on the RTO be addressed," and then identified the specific assumptions the agency evaluators had questioned. Id., Tab 43, NASA Discussions with Honeywell, at 10143.
Honeywell addressed the agency's discussion topics as part of its FPR. The offeror's FPR included a "highlighted" version that specifically indicated those portions of its revised proposal that had been changed (either added or deleted). The SEB considered Honeywell's discussion responses as part of the evaluation of the offeror's revised proposal, and determined that Honeywell had remedied both originally-identified weaknesses. Specifically, with respect to the second weakness--that Honeywell's RTO #1 TIP contained various questionable assumptions--the SEB found the offeror's revised proposal had adequately addressed each assumption. Id., Tab 80, Final SEB Report, at 23649-50.
The SEB determined, however, that Honeywell's FPR contained a new weakness, namely that the offeror's response demonstrated an inadequate understanding of the requirements analysis, trade study execution and analysis, and requirements identification aspects of the systems engineering process. Id. at 23647-48. Each of the findings on which the SEB based its determination of the new weakness in Honeywell's FPR resulted from the new (i.e., highlighted) sections in the offeror's revised proposal. Id., Tab 46, Honeywell's FPR, at 10663-80. For example, Honeywell's assertion that the candidate architecture could be interfaced with the legacy antenna interconnect mechanisms was a new section in the offeror's revised proposal, as was Honeywell's assertion that a to-be-completed upgrade to the White Sands Complex local area network would have sufficient margin to support the requirements for the new SGLT. Id. at 10674-75, 10680.
Although discussions must address deficiencies and significant weaknesses identified in proposals, the precise content of discussions is largely a matter of the contracting officer's judgment. See FAR sect. 15.306(d)(3); American States Utils. Servs., Inc., B-291307.3, June 30, 2004, 2004 CPD para. 150 at 6. When an agency engages in discussions with an offeror, the discussions must be "meaningful," that is, sufficiently detailed so as to lead an offeror into the areas of its proposal requiring amplification or revision. Hanford Envtl. Health Found., B-292858.2, B-292858.5, Apr. 7, 2004, 2004 CPD para. 164 at 8. Where proposal defects are first introduced either in a response to discussions or in a post-discussion proposal revision, an agency has no duty to reopen discussions or conduct additional rounds of discussions. L-3 Commc'ns Corp., BT Fuze Prods. Div., B-299227, B-299227.2, Mar. 14, 2007, 2007 CPD para. 83 at 19; Cube-All Star Servs. Joint Venture, B-291903, Apr. 30, 2003, 2003 CPD para. 145 at 10-11.
We conclude that NASA's discussions with Honeywell were meaningful. As set forth above, the discussions expressly informed Honeywell of the specific weaknesses that the SEB had identified in the offeror's initial proposal. Further, the record clearly reflects that the specific significant weakness which Honeywell claims that NASA failed to mention in discussions was first introduced in Honeywell's post-discussions FPR and was not part of its initial proposal. As a result, NASA had no obligation to conduct additional rounds of discussions in order to permit the offeror to address this matter. See L-3 Commc'ns Corp., BT Fuze Prods. Div., supra.
Honeywell argues that the agency's discussions were misleading in that NASA affirmatively asked the protester to provide further detail substantiating its conceptual design and then held the submission of additional substantiation against it in the evaluation of its FPR. Protest, Nov. 4, 2008, at 29-30; Protest, Dec. 4, 2008, at 4, 9-12. We disagree. As set forth above, the agency's discussion with Honeywell stated, "RTO #1 response contains the following [six] questionable assumptions, which require clarification and/or substantiation, or should be corrected and their impact on the RTO be addressed." AR, Tab 43, NASA Discussions with Honeywell, at 10143 (emphasis added). The agency did not demand additional substantiation as the protester claims, but left the method of remedying the identified questionable assumptions to the offeror. Moreover, the record indicates it was not that Honeywell provided additional substantiation per se, but the kind of substantiation provided (i.e., premature architecture design decisions without recognition of the role to be played by trade studies and analysis), on which the SEB based its finding of a new weakness.
Honeywell also argues that NASA's discussions were inadequate because the agency failed to disclose its primary concern that Honeywell's RTO #1 TIP described its notional design in "too much" detail. Protest, Dec. 4, 2008, at 4-9. We disagree. It is clear from the record that the SEB's primary concern was that Honeywell's revised RTO #1 TIP described design approaches without adequate planning for trade studies, analysis, requirements traceability and/or requirements identification. It is also clear that, to the extent Honeywell was prematurely proposing a notional design at an early development stage without adequate planning, this was not part of the offeror's initial proposal. The protester fails to explain how the agency's discussions were inadequate by failing to disclose a weakness that did not then exist in Honeywell's proposal.
Honeywell also alleges that its revised proposal made no substantive changes to the level of detail regarding its concept design for the new SGLT. Honeywell points to various functional block diagrams of its subsystem architectures that were in both its initial proposal and FPR. The protester argues that because no changes were made to the level of detail provided in the offeror's FPR, the agency's "new weakness" must have existed originally (and thus the discussions were not meaningful). Protest, Dec. 4, 2008, at 4-9. Again, we disagree. The record clearly reflects that it was not the functional diagrams in Honeywell's proposal that were the basis for NASA's determination of a new weakness. Rather, it was various narrative sections that Honeywell added to its FPR which the agency found indicated inadequate systems engineering understanding.
Evaluation of Technical Proposals
Honeywell also protests the agency's evaluation of offerors' proposals under the mission suitability factor. Although we do not address all of Honeywell's challenges to the agency's evaluation of technical proposals, we have considered them all and find they do not provide a basis on which to sustain the protest.
Honeywell first maintains that the agency's evaluation of its RTO #1 TIP was flawed. In this regard, the SEB rated Honeywell's initial proposal as "excellent" under the technical approach subfactor, and considered as a strength that Honeywell's RTO #1 TIP demonstrated a sound understanding of the systems engineering processes required to build the RTO #1 SGLT. AR, Tab 40, Initial SEB Report, at 09944. The SEB also rated Honeywell's FPR as "excellent" under the technical approach subfactor. As detailed above, however, the agency evaluators found as a weakness that Honeywell's revised RTO #1 TIP demonstrated an inadequate understanding of systems engineering processes. The SEB also documented the specific technical findings (e.g., single antenna, LDRS and HDRS input and output ports, disconnect backup inputs, and WSC LAN capacity) on which it based its conclusion. Id., Tab 80, Final SEB Report, at 23647-48.
In reviewing an agency's evaluation, we will not reevaluate technical proposals; instead, we will examine the agency's evaluation to ensure that it was reasonable and consistent with the solicitation's stated evaluation criteria and procurement statutes and regulations. Urban-Meridian Joint Venture, B-287168, B-287168.2, May 7, 2001, 2001 CPD para. 91 at 2. An offeror's mere disagreement with the agency's evaluation is not sufficient to render the evaluation unreasonable. Ben-Mar Enters., Inc., B-295781, Apr. 7, 2005, 2005 CPD para. 68 at 7. Our review of the record shows the agency's evaluation here to be unobjectionable.
In its initial protest Honeywell argued that NASA was factually mistaken about the specific technical criticisms on which it based its determination of inadequate systems engineering understanding. [7] Protest, Oct. 20, 2008, at 25-28. The agency report to our Office addressed the SEB's technical findings regarding Honeywell's RTO #1 TIP, AR, Nov. 24, 2008, at 18-22, and Honeywell's comments did not refute NASA's technical findings. Instead, the protester now argues the agency is simply "making a mountain out of a molehill" and contends that the details identified by the agency do not need be resolved in the TIP but during the risk management phase of the project life-cycle. Protest, Dec. 4, 2008, at 16. The protester essentially acknowledges the factual accuracy of NASA's particular criticisms of Honeywell's RTO #1 TIP but now tries to minimize their importance.
Based on the record here, we conclude that NASA had a reasonable basis on which to conclude that Honeywell's revised proposal demonstrated an inadequate understanding of systems engineering processes. It is clear that the SEB's conclusion that Honeywell lacked an adequate understanding of systems engineering process was reasonably based not only on technical flaws in Honeywell's TIP, but also on the offeror's decision to propose design solutions without adequate appreciation of the trade studies, analysis, requirements analysis, and requirements identification functions.
Honeywell also argues the agency's evaluation of its RTO #1 TIP was unreasonable because it was inconsistent with the SEB's initial findings. Protest, Dec. 4, 2008, at 12-14. The fact that a final evaluation differs from an initial evaluation does not establish that it is unreasonable, particularly where, as here, the final evaluation is based on a revised proposal. In making its argument here, Honeywell ignores the fact that its FPR, including its RTO #1 TIP, was not the same as its initial one. Quite simply, the record shows that the agency had a valid basis for reaching a different conclusion regarding Honeywell's understanding of systems engineering processes based on the evaluation of a different, final proposal.
Honeywell also argues that NASA's evaluation of offerors' technical proposals involved disparate treatment. Specifically, Honeywell points to the fact that ITT's proposal was found to have strengths in the areas of obsolescence avoidance, process improvements, staffing and recruitment, and teaming with small disadvantaged businesses. The protester argues that its proposal was equal to ITT's in these specific areas but did not receive similar strengths. We have reviewed the protester's assertions of disparate treatment and find they do not provide a basis on which to sustain the protest.
For example, the RFP established that the technical approach subfactor would include evaluation of the "merit of any new or innovative methods, techniques or technologies, and/or process improvements which are proposed" by the offerors. RFP sect. M at 00787. The SEB found that ITT's proposal merited a strength as to process improvements. AR, Tab 80, Final SEB Report, at 23657 (internal citations omitted). With regard to Honeywell, the agency determined that its proposed process improvements met the RFP requirements but did not merit a strength. AR, Tab 80, Final SEB Report, at 23643-47.
It is a fundamental principle of federal procurement law that a contracting agency must treat all offerors equally and evaluate their proposals evenhandedly against the solicitation's requirements and evaluation criteria. Rockwell Elec. Commerce Corp., B-286201 et al., Dec. 14, 2000, 2001 CPD para. 65 at 5; CRAssociates, Inc., B-282075.2, B-282075.3, Mar. 15, 2000, 2000 CPD para. 63 at 5.
Our review of the record confirms that the agency evaluated offerors' proposals equally with regard to proposed process improvements, and that the difference in evaluation ratings here was not the result of unequal treatment by the agency but instead stemmed from the agency's recognition of differences in the offerors' proposals. NASA reasonably determined that ITT's proposal included several specific process improvements which were found to have merit (i.e., effective means of increasing the likelihood of successful contract performance). By contrast, the agency reasonably found Honeywell's proposed process improvements were generic ones, lacking in specificity or detail. In light of the differences between the offerors' proposals, we find no merit to the protester's assertion of disparate treatment here.[8]
Honeywell also argues that NASA's evaluation of proposals in the area of staffing and recruitment was disparate. The protester maintains that one of the strengths that ITT received was based on its perceived ability to recruit Honeywell's incumbent personnel.[9] Honeywell argues that by currently employing [DELETED] percent of the staff required for the SCNS contract, it had already solved the recruitment problem and should have received an equivalent strength. Protest, Dec. 4, 2008, at 45-48.
We need not resolve this issue because we find that Honeywell has not demonstrated it was prejudiced by any alleged disparate treatment.[10] Competitive prejudice is an essential element of a viable protest; where the protester fails to demonstrate that, but for the agency's actions, it would have had a substantial chance of receiving the award, there is no basis for finding prejudice, and our Office will not sustain the protest. Joint Mgmt. & Tech. Servs., B-294229, B-294229.2, Sept. 22, 2004, 2004 CPD para. 208 at 7; see Statistica, Inc. v. Christopher, 102 F.3d 1577 (Fed. Cir. 1996). Here, Honeywell and ITT both received ratings of "good" under the management approach subfactor. Although ITT's recruiting plan was considered a strength by the SEB, the SSA did not find this aspect of ITT's proposal to be a discriminator between the offerors as to management approach subfactor, or rely on it in his best value tradeoff determination. AR, Tab 82, Source Selection Decision, at 23855. Given that there is no evidence in the record that this aspect of ITT's proposal affected the agency's source selection determination, we see no basis to conclude that Honeywell was prejudiced in any way by the alleged disparate treatment.
Honeywell also protests that NASA's evaluation of technical proposals was improper by failing to recognize its various advantages as the incumbent (e.g., staff, physical facilities, in-place systems and processes), as well as the risks associated with transition to ITT. Protest, Oct. 20, 2008, at 10-17; Protest, Dec. 4, 2008, at 42-52. We have reviewed each of the protester's assertions in this regard and conclude that the agency's evaluation was reasonable and consistent with the stated evaluation criteria. For example, NASA recognized as strengths various features associated with Honeywell's incumbent status; the agency also determined that ITT's phase-in plan was detailed and proactive, recognized risks, and proposed risk mitigation strategies. AR, Tab 80, Final SEB Report, at 23644, 23658. To the extent Honeywell argues that NASA did not give enough consideration to the advantages of incumbency or the risks of transition, this amounts to mere disagreement with the agency's evaluation of proposals, which does not make the evaluation unreasonable.
Cost Realism Evaluation of ITT's Proposal
Honeywell protests that NASA failed to perform a reasonable cost realism evaluation of ITT's proposal. Specifically, the protester argues that the agency failed to reasonably evaluate the cost realism of ITT's staffing levels for the SCNS core requirements, which were dramatically lower than the amounts proposed by incumbent Honeywell. The protester argues that a proper cost realism evaluation would have resulted in upward adjustments to ITT's proposed costs, thereby increasing the evaluated cost difference between the two offerors' proposals.[11]
The RFP established that the agency would evaluate offerors' cost proposals for the core requirements (and RTO submissions) for cost realism.[12] RFP sect. M at 00800. Separately, under the mission suitability evaluation factor, the solicitation also established that NASA's technical evaluation of proposals would include consideration of whether the resources proposed were consistent with the offeror's proposed efforts: if an offeror's proposal demonstrated a lack of "resource realism," it would be evaluated as demonstrating a lack of understanding of, or commitment to, the SCNS requirements. Id. at 00786.
ITT's initial proposal proposed a total staffing of [DELETED] full time equivalents (FTE) for the SCNS core requirements--[DELETED] FTEs for program management and [DELETED] FTEs for the SN requirements.[13] AR, Tab 27, ITT Initial Proposal (Mission Suitability), at 06046. The SEB considered ITT's staffing for program management staffing and certain SN requirements to be insufficient.[14] Id., Tab 40, Initial SEB Report, at 09960, 10034. NASA's subsequent discussions with ITT included concerns regarding the adequacy of the offeror's core requirements staffing levels. Id., Tab 44, NASA Discussions with ITT, at 10189-90. In its FPR, ITT increased its staffing for its core requirements. Specifically, ITT now proposed a staffing level of [DELETED] FTEs--[DELETED] FTEs for program management and [DELETED] FTEs for the SN requirements--and a total of [DELETED] labor hours.[15] AR, Tab 60, ITT FPR (Mission Suitability), at 17619-20, 17635. Like its original proposal, ITT's FPR included bases of estimate (BOE) from all the offeror's team members to explain why the proposed staffing levels for the core requirement tasks were realistic. See id. Tab 62, ITT FPR, at 19830-72, Tab 63 ITT FRP (Cost), at 20764-93. Additionally, the staffing levels utilized by ITT in its cost proposal were consistent with those set forth in the offeror's technical proposal.
In its evaluation of ITT's FPR under the mission suitability factors and subfactors, the SEB found the offeror had remedied the previously-identified staffing weakness, had proposed sufficient staffing to perform all SCNS core requirements, and that the offeror's proposal demonstrated a complete understanding of the SCNS work requirements (i.e., that the proposal did not lack "resource realism"). Id., Tab 80, Final SEB Report, at 23656-65. Separately, under the cost evaluation factor, the agency evaluators found ITT's proposal for the core requirements--in terms of staffing levels as well as the various direct, indirect, and escalation rates proposed--to be realistic and made no adjustment to ITT's proposed costs.[16] Id. at 23710-51.
Honeywell argues that NASA's cost realism evaluation of ITT's proposal was improper with regard to the awardee's staffing levels for the SCNS core requirements (the protester does not challenge the realism of ITT's proposed labor rates, indirect rates, or escalation rates). Based largely on a comparison to the staffing levels that it proposed--in terms of labor hours, FTEs, or both--Honeywell argues that ITT's proposed staffing was insufficient and without adequate rationale. As detailed below, we find the agency's cost realism evaluation of ITT's proposal to be reasonable.
When an agency evaluates proposals for the award of a cost-reimbursement contract (or the cost-reimbursement portion of a contract), an offeror's proposed estimated cost of contract performance is not considered controlling since, regardless of the costs proposed by the offeror, the government is bound to pay the contractor its actual and allowable costs. Magellan Health Servs., B-298912, Jan. 5, 2007, 2007 CPD para. 81 at 13; Metro Machine Corp., B-295744, B-295744.2, Apr. 21, 2005, 2005 CPD para. 112 at 9; see FAR sect. 16.301. Consequently, a cost realism analysis must be performed by the agency to determine the extent to which an offeror's proposed costs represent what the contract costs are likely to be under the offeror's unique technical approach, assuming reasonable economy and efficiency. FAR sections 15.305(a)(1), 15.404-1(d)(1), (2); The Futures Group Int'l, B-281274.2, Mar. 3, 1999, 2000 CPD para. 147 at 3.
A cost realism analysis is the process of independently reviewing and evaluating specific elements of each offeror's cost estimate to determine whether the estimated proposed cost elements are realistic for the work to be performed, reflect a clear understanding of the requirements, and are consistent with the unique methods of performance and materials described in the offeror's proposal. FAR sect. 15.404-1(d)(1); Advanced Commc'n Sys., Inc., B-283650 et al., Dec. 16, 1999, 2000 CPD para. 3 at 5. An offeror's proposed costs should be adjusted when appropriate based on the results of the cost realism analysis. FAR sect. 15.404-1(d)(2)(ii). Our review of an agency's cost realism evaluation is limited to determining whether the cost analysis is reasonably based and not arbitrary, and adequately documented. See Magellan Heath Servs., supra.
As a preliminary matter, it is important to note that the RFP required the agency to perform two, separate evaluations regarding offerors' proposed staffing levels. First, under the mission suitability factor, the agency was required to determine if the proposed staffing plan was adequate and demonstrated an understanding of the SCNS requirements. Second, under the cost evaluation factor, the solicitation required the agency to evaluate the cost realism of each offeror's proposal.
We conclude that NASA's evaluation of ITT's proposed staffing--from both a technical and a cost standpoint--was reasonable. First, the record reflects that NASA was fully aware of ITT's revised staffing levels for the SCNS core requirements--[DELETED] FTEs and [DELETED] labor hours. The record also reflects the agency reasonably evaluated ITT's proposed staffing levels against the SCNS work requirements and determined the staffing sufficient to perform the work. Importantly, all staffing weaknesses originally identified by the SEB--both as to program management and specific SN requirements--were addressed by ITT in its revised proposal. For example, ITT's program management staffing increased from [DELETED] FTEs to [DELETED] FTEs; by comparison, the agency evaluators had believed that [DELETED] FTEs would be required here. Similarly, the agency reasonably found ITT's revised staffing levels for the SN requirements to be adequate. Having determined that ITT's staffing levels were adequate from a technical standpoint, the agency then determined the staffing levels and associated costs were also realistic as part of its cost realism evaluation.
The protester's principal argument--that ITT's staffing levels were "dramatically" lower than its own--reflects a misunderstanding of what is required as part of a cost realism evaluation.[17] There is no general requirement that an agency's cost realism evaluation "normalize" the staffing levels that the offerors propose to each other or to government estimates, see, e.g., Integrated Mgmt. Res. Group, Inc., B-400550, Dec. 12, 2008, 2008 CPD para. 227 at 7 n.6; Metro Mach. Corp., B-297879.2, May 3, 2006, 2006 CPD para. 80 at 10; Information Ventures, Inc., B-297276.2 et al., Mar. 1, 2006, 2006 CPD para. 45 at 9, and the fact that one offeror proposes higher staffing levels than another offeror does not by itself indicate that the costs as proposed are not realistic. Rather, the cost realism evaluation is to ensure that each offeror's proposed costs, including staffing levels, are realistic for the work to be performed, consistent with the methods of performance described in the offeror's technical proposal. See Integrated Mgmt. Res. Group, Inc., supra.
Honeywell essentially argues that its own understanding of the required staffing is superior to that of the agency. Accordingly, Honeywell reasons that ITT's proposal to perform the contract requirements using a total staffing level lower than that proposed by Honeywell should have been evaluated as unacceptable. Given ITT's explanation of how it would perform the program management and SN requirements, we cannot conclude that the agency was unreasonable in its assessment that ITT submitted an acceptable staffing plan and could perform the core requirements with [DELETED] FTEs. Honeywell's protest challenging the agency's evaluation constitutes, at best, mere disagreement with the agency's judgment.
Evaluation of Past Performance
Honeywell protests the agency's evaluation of the offerors' past performance. Among its numerous challenges, Honeywell argues that the relevance and quality of the contracts performed by ITT itself do not justify the evaluation rating NASA assigned. The protester also alleges that the SEB improperly failed to fully credit the past performance of Honeywell's major subcontractor, [DELETED], in the area of systems engineering. Protest, Dec. 4, 2008, at 32-42. As detailed below, we find the agency's evaluation of ITT's past performance to be unreasonable.
The RFP instructed offerors to provide information for all relevant contracts and subcontracts for themselves and any major subcontractors, of at least $50 million for the prime contractor and at least $10 million for major subcontractors, that were currently being performed or had been completed with the past 3 years.[18] RFP sect. L at 00776. The RFP also directed offerors and major subcontractors to provide questionnaires to references in order to establish their record of past performance. Id. at 00778-79. As to the evaluation of past performance, the solicitation established the agency would consider two components: relevance and performance (quality). RFP sect. M at 00802. In assessing relevance, section M of the solicitation required NASA to "consider the degree of similarity in size, content, and complexity" between an offeror's past performance information and the solicitation requirements. Id. The agency's past performance evaluation adjectival ratings, as set forth in the solicitation, were also based on both the relevance and performance of an offeror's past performance information. For example, in order to be rated "excellent," an offeror's past performance would have to be deemed to be "highly relevant" and of "exemplary performance."[19] Id. at 00802-03.
The SEB considered seven contracts as relevant to its evaluation of Honeywell's past performance--four contracts performed by Honeywell itself, and three contracts performed by its proposed subcontractor [DELETED]. The SEB found Honeywell's references to be "highly relevant" in size, content, and complexity to the SCNS requirements, and the offeror's overall performance quality to be very effective; while Honeywell demonstrated excellent performance in performing mission operations and maintenance activities, it demonstrated less than excellent performance in the areas of systems engineering and development efforts. The SEB also found that although [DELETED] had demonstrated excellent performance in the area of systems engineering, it was prime contractor Honeywell that was proposed to lead and perform the majority of the systems engineering effort. Based on its relevance and performance determinations, the SEB rated Honeywell's past performance as "very good." AR, Tab 80, Final SEB Report, at 23752-54.
The SEB considered a total of eleven contracts as relevant to its evaluation of ITT's past performance. These were two for prime contractor ITT--its MSP systems engineering support contract with GSFC and its joint spectrum center (JSC) contract--and nine contracts of various major subcontractors.[20] ITT's MSP contract had a dollar value of $40 million, with [DELETED] employees.[21] AR, Tab 62, ITT FPR, at 20070-74. By contrast, ITT's proposed cost for the SCNS contract was approximately $[DELETED], with a total of [DELETED] FTEs--[DELETED] FTEs for the core requirements and an additional [DELETED] FTEs for the GN (ID/IQ) requirements. Id. at 18733. The SEB found ITT's MSP contract to be "very relevant" with excellent performance. In its report the SEB noted the scope of the MSP contract, but did not mention its size or why it was deemed relevant despite the fact that it represented only some [DELETED] percent of the SCNS contract effort.[22] The SEB considered the other past performance reference for ITT (as the prime), its JSC contract, to be "somewhat relevant"[23] with good performance, while the major subcontractor contracts ranged from "highly relevant" to "relevant." Overall, the SEB found ITT's past performance to be "highly relevant" in size, content, and complexity relative to the SCNS requirements. The agency evaluators also found ITT's performance quality on its most relevant contracts to be mostly excellent.[24] Based on its relevance and performance determinations, the SEB rated ITT's past performance as "excellent." AR, Tab 80, Final SEB Report, at 23755-58.
The SEB was aware that the SCNS SOW involved several different types of tasks, such as program management, operation and maintenance, developmental, and systems engineering tasks. The SEB was also aware, based on the offeror's proposal, what types of tasks ITT (as the prime) and the major subcontractors each were to perform. For example, ITT (prime) was to perform most if not all of the [DELETED], little if any of the [DELETED], and a majority of the [DELETED].[25] AR, Tab 80, Final SEB Report, at 23711; Tab 81, SEB Presentation to SSA, at 23840; see also Tab 61, ITT FPR (Cost) at 17873-78, 17886-88. The agency was also aware of the size of the efforts to be performed by ITT (prime) and its major subcontractors. For example, ITT (prime) was expected to incur approximately [DELETED] percent of the core requirements costs ([DELETED]), [DELETED] percent of the ID/IQ costs, and [DELETED] percent of its total proposed SCNS costs. Id., Tab 80, Final SEB Report, at 23711; AR, Dec. 15, 2008, at 28.
Honeywell argues the agency's evaluation of ITT's past performance was unreasonable. The protester contends that NASA could not and/or should not have relied on ITT's MSP contract in its past performance evaluation, given both the instruction provisions of the RFP and the prior contract's lack of similarity in size. Honeywell also alleges the only other prior contract for ITT (prime), being found only "somewhat relevant" with good performance, does not support the agency's rating of the awardee's past performance as excellent.
Where a solicitation requires the evaluation of offerors' past performance, we will examine an agency's evaluation to ensure that it was reasonable and consistent with the solicitation's evaluation criteria. The MIL Corp., B-297508, B-297508.2, Jan. 26, 2006, 2006 CPD para. 34 at 10; Hanley Indus., Inc., B-295318, Feb. 2, 2005, 2005 CPD para. 20 at 4. The critical question is whether the evaluation was conducted fairly, reasonably, and in accordance with the solicitation's evaluation scheme. Clean Harbors Envtl. Servs., Inc., B-296176.2, Dec. 9, 2005, 2005 CPD para. 222 at 3. The agency's past performance evaluation of ITT here does not meet this standard.
As a preliminary matter, we do not think that the agency here was precluded from considering ITT's MSP contract for past performance evaluation purposes simply because its value was below the $50 million figure referenced in section L of the RFP. As noted above, while the RFP instructed offerors to submit past performance information on relevant contracts of at least $50 million, it also expressly permitted them to submit additional information if they considered it necessary to establish a record of relevant past performance. RFP sect. L at 00775-76.
Once having decided to consider ITT's MSP contract, however, the agency clearly was required to evaluate the relevance of that contract consistent with the evaluation criteria in the RFP, i.e., the degree of similarity in size, content and complexity between an offeror's past performance information and the RFP requirements. There is nothing in the contemporaneous record to suggest that NASA engaged in any such analysis concerning the relative size of ITT's MSP contract and the size of the RFP requirements. Rather, the SEB report indicates the evaluators' determination that ITT's MSP contract was "very relevant" was based entirely on the type of services involved in that contract.[26] The extremely low dollar value (and staffing level) of the MSP contract relative to those of the SCNS requirements clearly raise a question as to the degree to which the MSP contract reasonably may be regarded as similar in size to the RFP requirements, such that it properly could be considered in evaluating ITT's past performance. See Continental RPVs, B-292768.2, B-292678.3, Dec. 11, 2003, 2004 CPD para. 56 at 8 (finding prior contracts no larger than 4 percent of the solicitation requirements were not similar or relevant); Si-Nor, Inc., B-292748.2 et al., Jan. 7, 2004, 2004 CPD para. 10 at 16-17 (finding in part a prior contract which represented less than 7 percent of the solicitation requirements was not similar in size, scope, and complexity). Quite simply, the record here lacks explanation as to why the SEB found the MSP contract to be "very relevant" notwithstanding its extremely small size relative to the RFP requirements. We fail to see, and the record fails to reflect, how NASA determined that a contract similar as to size but not as to content (i.e., ITT's JSC contract) was only "somewhat relevant," while, by contrast, a contract similar as to content but not as to size (i.e., ITT's MSP contract) was "very relevant."
We recognize that the agency's evaluation of ITT's past performance also included nine other contracts for its major subcontractors, many of which the SEB found to be "highly relevant" and having excellent performance. The record reflects, however, that ITT (prime) had only two contract references: the JSC contract which NASA found of such limited relevance that it admittedly did not consider it in the evaluation of the offeror's performance; and the MSP contract which, as detailed above, was significantly smaller in size than the RFP requirements. In this regard, ITT (prime) was to perform all the program management requirements, a large majority of the systems engineering requirements, and [DELETED] percent of the total SCNS contract. As a result, based on the current record, the agency's conclusion that ITT had "highly relevant" past performance lacks a reasonable basis, given that it is based in material part on consideration of the MSP contract.
Honeywell also argues that NASA's evaluation of Honeywell's own past performance was unreasonable because the evaluators failed to give proper credit to the past performance of its major subcontractor, [DELETED], in the area of systems engineering. The SEB found that [DELETED] had demonstrated both "highly relevant" and excellent performance in the area of systems engineering. The protester maintains the agency evaluators failed to give proper weight to that performance, however, on the mistaken ground that Honeywell (not [DELETED]) was proposed to lead and perform the majority of the systems engineering effort. Honeywell contends its proposal gave [DELETED] a leadership role with regard to systems engineering, as evidenced by the assignment of the SCNS [DELETED] position to [DELETED] and the fact that [DELETED] of [DELETED] engineers for SN sustaining engineering task are [DELETED] personnel. Protest, Oct. 20, 2008, at 33-35; Protest, Dec. 4, 2008, at 41-42.
Contrary to the protester's assertions, Honeywell's proposal indicated that it would lead and perform the majority of the systems engineering and development efforts. For example, Honeywell's organizational chart indicated its employees would serve in most engineering leadership roles (e.g., network operations division manager, network project division manager, systems engineering and hardware engineering department manager, functional leaders for the software engineering and hardware engineering departments). AR, Tab 49, Honeywell FPR, at 12671. Honeywell's proposal also indicated its [DELETED] position would be staffed part-time by [DELETED] and part-time by another proposed subcontractor, [DELETED]. Id. at 14601-02. Further, Honeywell's cost proposal indicated that it (not [DELETED]) would provide the majority of systems engineers for the core requirements, the ID/IQ tasks, and the RTO TIPs. In its evaluation of the protester's past performance, the SEB took into account the roles Honeywell and [DELETED] each would play in the performance of the SCNS contract when determining the relevance of their prior contracts. Id., Tab 80, Final SEB Report, at 23754.
We need not decide the exact percentage of systems engineering work to be performed each by [DELETED] and Honeywell to conclude the agency reasonably determined that Honeywell would lead and perform the majority of the SCNS systems engineering and development efforts as part of the evaluation of the offeror's past performance. Honeywell's proposal clearly indicated its employees would fill the majority of engineering leadership positions. The protester does not dispute that the [DELETED] position was to be split between [DELETED] and another subcontractor. Protest, Dec. 4, 2008, at 41-42. Moreover, even if [DELETED] of [DELETED] systems engineering positions for the SN sustaining engineering task are [DELETED] employees, that means that [DELETED] of [DELETED] (or 57 percent) of the positions here are not [DELETED] employees. In sum, the agency here properly considered the roles to be played by Honeywell and [DELETED] in the performance of the SCNS in making the past performance evaluation.
CONCLUSION AND RECOMMENDATION
The record shows that in evaluating ITT's past performance, the agency relied in material part on ITT's MSP contract, without explaining why, given its low dollar value, that contract reasonably may be regarded as similar in size to the effort under the contract to be awarded here, such that, under the terms of the RFP, it properly could be considered in the evaluation. As a result, we sustain the protest on this basis.
As noted above, competitive prejudice is an essential element of any viable protest, and we will sustain a protest only if there is a reasonable possibility that the protester was prejudiced by the agency's action. McDonald-Bradley, B-270126, Feb. 8, 1996, 96-1 CPD para. 54 at 3. The record here shows that this was a close competition, with similar technical and past proposal ratings for both offerors' proposals, as well as a relatively small difference in evaluated costs between the two. Accordingly, while we sustain the protest only with regard to the challenge to the evaluation of ITT's past performance, it is clear that this element of the evaluation could have affected the outcome of the competition, and therefore reasonably may be regarded as prejudicial to Honeywell.
We recommend that the agency reevaluate ITT's past performance consistent with our decision here and, based on that reevaluation, make a new source selection determination.[27] If, after reevaluation, Honeywell's proposal is determined to represent the best value to the government, the agency should terminate ITT's contract for the convenience of the government and make award to Honeywell. We also recommend that Honeywell be reimbursed the costs of filing and pursuing the protest, including reasonable attorneys' fees, limited to the costs relating to the ground on which we sustain the protest. 4 C.F.R. sect. 21.8(d)(1). Honeywell should submit its certified claim for costs, detailing the time expended and costs incurred, directly to the contracting agency within 60 days after receipt of this decision. 4 C.F.R. sect. 21.8(f)(1).
The protest is sustained in part and denied in part.
Gary L. Kepplinger�General Counsel
�[1] Offerors were to submit a separate task implementation plan (TIP) and cost proposal for RTOs #1-3, and a study paper for RTO #4. Id., sect. L at 00744-45. The RFP established that RTO responses would be part of the evaluation of proposals under the technical approach subfactor. Id., sect. M at 00788-89.
[2] The SEB evaluated offerors' proposals as to the mission suitability factor and subfactors using a point and percentile scoring system. In accordance with NASA Federal Acquisition Regulation (FAR) Supplement sect. 1815.305(a)(3)(A) and the solicitation evaluation criteria, percentile scores were then converted into adjectival ratings based on pre-established percentile ranges. RFP sect. M at 00797; Contracting Officer's Statement, Nov. 24, 2008, at 15-16.
[3] An "unequal access to information" OCI occurs where a firm has access to nonpublic information as part of its performance of a government contract and where that information may provide the firm an unfair competitive advantage in a later competition for a government contract. See FAR sect. 2.101; Aetna Gov't Health Plans, Inc.; Foundation Health Fed. Servs., Inc., B-254397.15 et al., July 27, 1995, 95-2 CPD para. 129 at 12. Contracting officials are required to identify and evaluate OCIs as early in the acquisition process as possible. FAR sect. 9.504(a); Alion Sci. & Tech. Corp., B-297022.3, Jan. 9, 2006, 2006 CPD para. 2 at 5.
[4] Throughout this decision, we identify individuals by their initials rather than their full names.
[5] For example, the agency informed offerors that only government employees, and not ITT personnel, had been given access to any Honeywell proprietary information. NASA also stated that ITT personnel were not involved in the development of the SCNS RFP and SOW, nor given access to sensitive information relating to the SCNS procurement. Id., attach. 7, Final RFP Questions and Responses.
[6] The procurement integrity provisions prohibit any present or former official of the United States, or a person who is acting or has acted for or on behalf of, or who is advising or has advised the United States with respect to a federal agency procurement, from knowingly disclosing contractor bid or proposal information or source selection information before the award of a federal agency procurement contract to which the information relates. 41 U.S.C. sect. 423(a).
[7] Honeywell also protests that it was improper for NASA to evaluate the offeror's RTO #1 TIP for the application of systems engineering processes because this was not stated as an evaluation criterion. Protest, Dec. 4, 2008, at 15-16. We find this basis of protest to be untimely. Honeywell knew from the October 15 debriefing that the agency had evaluated RTO #1 TIP for the application of systems engineering processes, and failed to raise this protest ground within 10 days. See 4 C.F.R. sect. 21.2(a)(2).
[8] We find the agency's evaluation of offerors' proposals as to obsolescence avoidance plans also did not involve unequal or disparate treatment.
[9] The SEB stated that, "ITT proposes the use of a corporately-funded pool for key incumbent recruitment bonuses. This is an effective incentive tool that increases ITT's ability to capture mission-critical incumbent personnel and thereby enhances ITT's potential for successful contract performance." AR, Tab 80, Final SEB Report, at 23664.
[10] Honeywell's assertions that the evaluation of offerors' SDB teaming agreements was disparate, and that the evaluation of ITT's proposal with regard to "partnership meetings" was flawed, Protest, Dec. 4, 2008, at 61-63, similarly fail for lack of any apparent prejudice.
[11] Honeywell originally protested NASA's cost realism evaluation of ITT's proposal was also unreasonable insofar as the awardee had understated the costs associated with putting into place the necessary infrastructure that incumbent Honeywell already possessed. Protest, Oct. 20, 2008, at 35-36. NASA specifically addressed this protest issue in its report to our Office, AR, Nov. 24, 2008, at 40-41, and Honeywell's comments offered no rebuttal of the agency's position. Comments, Dec. 4, 2008, at 17-32. Where, as here, an agency provides a detailed response to a protester's assertions and the protester does not respond to the agency's position, we deem the issue abandoned. Remington Arms Co., Inc., B-297374, B-297374.2, Jan. 12, 2006, 2006 CPD para. 32 at 4 n.4; L-3 Commc'ns Westwood Corp., B-295126, Jan. 19, 2005, 2005 CPD para. 30 at 4.
[12] The RFP also required the SEB to consider and, if necessary, adjust an offeror's overall mission suitability score based on any cost realism deficiency. For example, a cost realism deficiency (measured by the difference between the proposed and evaluated cost, excluding fee) of 0-9.99 percent would result in 0 point adjustment to the offeror's mission suitability score, while a cost realism deficiency of 10-14.99 percent would result in a 50 point adjustment to the offeror's overall mission suitability score. Id. at 00798.
[13] We note that ITT's initial proposal represented, in other places, a staffing level of [DELETED] FTEs for the SN requirements and [DELETED] FTEs for all core requirements. See AR, Tab 29, ITT Initial Proposal (Mission Suitability), at 06176. The agency's evaluation of ITT's initial proposal was based on the lower ([DELETED] FTE) figure. AR, Tab 40, Initial SEB Report.
[14] For example, the SEB believed that the size and complexity of the SCNS contract would require [DELETED] FTEs for program management. Id., Tab 40, Initial SEB Report, at 09960.
[15] ITT's revised proposal also indicated an additional [DELETED] FTEs in indirect labor for SCNS program management. AR, Tab 60, ITT's FPR (Mission Suitability), at 17619. Honeywell's staffing level, by comparison, was [DELETED] FTEs for Year 1, [DELETED] FTEs for Year 2, [DELETED] FTEs for Year 3, similar levels for Years 4-7, and a total of [DELETED] labor hours for the core requirements. AR, Tab 47, Honeywell FPR (Cost), at 11128, 11132. The difference in total labor hours proposed by Honeywell and ITT is approximately [DELETED] percent ([DELETED] / [DELETED] = [DELETED]).
[16] Because of its cost realism determination regarding ITT's proposal, the SEB also did not make any related adjustment to the offeror's overall mission suitability score. Id. at 23655, 23750.
[17] To the extent Honeywell argues that the differences in staffing (i.e., [DELETED] percent in total labor hours) were so disparate as to put the agency on notice that ITT's staffing levels were unrealistic, we disagree.
[18] The solicitation instructions did, however, permit offerors to submit additional information at their discretion if they considered such information necessary to establish a record of relevant past performance. RFP sect. L at 00775.
[19] An offeror's past performance could also be determined to be "very relevant," "relevant," "somewhat relevant," or "not relevant." Id. The RFP did not address the situation where the relevance on an offeror's past performance fell into one adjectival rating, but the quality of performance fell into another adjectival rating.
[20] Offeror ITT (ITT � Advanced Engineering & Sciences) proposed sister division, ITT Systems Division (ITT-SD) as one of its major subcontractors. AR, Tab 62, ITT FPR at 18427. Throughout the course of its evaluation the agency considered ITT to be the prime contractor and ITT-SD to be one of the offeror's major subcontractors.
[21] ITT's proposal stated the MSP contract value was approximately $38.7 million as of January 4, 2008. AR, Tab 62, ITT FPR, at 20070. NASA considered the MSP contract to be $40 million in value for purposes of its evaluation. Id., Tab 80, Final SEB Report, at 23755.
[22] $40,000,000 / $[DELETED] = [DELETED]. Likewise, the MSP contract had a staffing level of 5.4 percent of the SCNS contract effort ([DELETED] / [DELETED] = .0541).
[23] ITT's JSC contract primarily involved electromagnetic spectrum engineering services, while there is no requirement for electromagnetic spectrum engineering services as part of the SCNS contract. Contracting Officer's Statement, Dec. 15, 2008, at 10. A determination that an offeror's experience is "somewhat relevant" to the RFP requirements corresponds to an adjectival rating of "fair." RFP sect. M at 00803.
[24] The agency considered ITT's MSP contract, but not its JSC contract, to be among the "most relevant" contracts when determining the offeror's overall performance quality. Contracting Officer's Statement, Dec. 15, 2008, at 10; AR, Dec. 15, 2008, at 27.
[25] The agency acknowledges that, by contrast, subcontractor ITT-SD was to have a relatively small role on the ITT team with respect to [DELETED]--some with regard to the [DELETED] and none with regard to the [DELETED]. Contracting Officer's Statement, Nov. 24, 2008, at 46; AR, Nov. 24, 2008, at 40.
[26] While the contracting officer asserts, in a statement submitted after the filing of Honeywell's protest, that the SEB did consider the size of the MSP contract, Contracting Officer's Statement, Dec. 15, 2008, at 9, we find this statement also fails to explain how a contract so dramatically smaller was considered "very relevant."
[27] Honeywell also protests that NASA's evaluation of ITT's past performance improperly failed to take into account ITT's space lift range services (SLRS) contract--that such information was simply "too close at hand" to be ignored by the agency evaluators. Protest, Oct. 20, 2008, at 35. We recommend that the agency's reevaluation of ITT's past performance also include consideration of ITT's SLRS contract, as it is now part of the record.
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Sources of Cost Realism Information

• There are many possible sources of information that an agency 
may consider as part of its cost realism evaluation:
• The offeror’s proposal 
• DCAA audits (not your “white knight”)
• DCMA information
• Forward Pricing Rate Proposals, Audits, Agreements
• Prior contracts performed (historical rates, incurred cost submissions, 

historic productivity rates, etc.)
• IGCE
• Salary Survey Data 15
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Common Agency Mistakes

• Not comparing an offeror’s cost proposal to its technical proposal for consistency
• Not comparing the cost evaluation against the technical evaluation findings
• Not Believing that the cost evaluators can examine an offeror’s technical submission 

when performing the cost realism evaluation
• Not comparing an offeror’s proposed rates to its historic rates (or proposed 

productivity levels to historic ones)
• Not accepting rate caps as binding (or not determining if a rate cap is really binding)
• Not documenting why, the agency accepted proposed direct (or indirect) rates that 

differed substantially from the offeror’s historic ones
• Thinking that a cost realism evaluation is the same as a cost negotiation 

analysis/evaluation
• Cost realism is not cost reasonableness 16
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How Not to Conduct an Agency Evaluation

• Magellan Health Servs., B-298912, Jan. 5, 2007, 2007 CPD ¶ 81
• re: slide 12

• No comparison between technical and cost proposals

• Removed other proposed costs because unsupported

• Removed proposed fee from evaluated cost

• Used proposed cost rather than the evaluated cost as basis of source 
selection determination 17

Search Decisions & Docket (gao.gov)
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Common Contractor Mistakes

• Failing to thoroughly substantiate proposed costs

• Deciding not to use rate caps (fee?)

• Deciding not to have FFP quotes or subcontracts

• Not ensuring consistency between technical and cost proposals

• Trying to game costs, not raise ambiguities 18
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Common Inadequate Contractor Arguments

•“Their staffing levels are lower than mine, so they must be 
unrealistic”

•“Their average subcontractor rates are lower than my 
average subcontractor rates”  

•“My proposed costs are consistent with my technical 
solution, so therefore they must be realistic” 19
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Cost Realism as it Affects Technical Evaluation

• An agency can decide to take the cost realism evaluation results into account as part 
of the evaluation of the offeror’s technical proposal, if provided for in the solicitation

• If the solicitation provides for this, the agency is then required to do so

• “Any inconsistency, whether real or apparent, between promised performance and 
cost should be explained in the supporting cost data volume.  
• The burden of proof for cost credibility rests with the offeror.  
• Offerors are cautioned that to the extent proposed costs appear unrealistic, the 

Government may infer either a lack of understanding of the requirements, increased 
risk of performance, or lack of credibility on the part of the offeror

• The agency must take the nature and size of any cost realism adjustments into 
account as part of its technical evaluation 20
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Keys to Succeeding In Cost Realism

• Both Government & Contractor

• Understand what a cost realism evaluation is intended to achieve

• It’s the offeror’s burden to support its proposed costs

• Be consistent, be fair

• Document, document, document

• And simple math mistakes can kill you! 21
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Contact

22
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Richard “Rick A to Z” Agopsowicz 
CorVantage, LLC. Executive Vice President, Program Execution

“Rick A to Z” leads CorVantage Program Execution of client strategies and programs to achieve their Business Objectives 
through Market Analysis, Pipeline and Business Development, Capture, Negotiations, and Public Sector Program Execution.

Professional Experience: 
• “A to Z” has over 45 total years of Government and Industry experience in operations and government acquisition across 
R&D and operational programs, complex program management, systems development engineering, Information Assurance, 
Information Operations/Cyber Development & Special Technical Operations, and business capture. 
• During his preceding 30-year career with the U.S. Air Force, he held positions from B-52 operational squadron level up to 
that of Director at the Air Force Information Warfare Center. He has spent 20+ years as an industry senior executive working 
with over 50 clients winning and executing programs. This includes leading over 170 campaigns across 42 Federal Agencies 
and 17 State & Local Governments as well as commercial business-to-business. He has worked in defense, homeland 
security, intelligence, Special Operations, energy, health and human services, biotechnology & life sciences, 
IT/telecommunications, and transportation.
• “A to Z” is actively involved in the Professional Services Council, Washington Homeland Security Roundtable, Coast Guard 
Industry Academy Alumni Association, University advisory boards, and Technology Incubators & Accelerators. He is a guest 
lecturer at Defense Acquisition University DAWIA Senior Program Management and Contracting Officer courses. He also is a 
professional educator in Accessing Government non-dilutive R&D Funding, Source Selection Evaluation, Innovative 
Contracting, DoD Adaptive Acquisition Framework, and Best Practices in Business & Capture Leadership with George 
Mason University, Public Contracting Institute, and Federal Publications Seminars as well as directly with CORTAC Clients.

About CorVantage, LLC. For more than 14 years, our team has worked together providing proven leadership to help our clients succeed in Business Expansion & Capture, and Public Sector 
Program execution. We bring a team of seasoned professionals which have demonstrated success and a commitment to foster a collaborative team environment. Our team leaders have an 
average of more than 25 years of experience capturing and managing multi-billion-dollar projects.
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Richard “A to Z” Agopsowicz 
Selected Previous Experience

• EVP, Business Capture & Program Sector 
Execution, CORTAC Group, Inc.

• Managing Director, Business Development, 
Robbins-Gioia, LLC.

• Senior Vice President, Capture Practice, Steven 
Myers & Associates

• Director, US Air Force Information Warfare 
Center (AFIWC/RM), and Technical Director, 
Advanced Programs “Skunk Works”

• Planner and operational lead conducting 
special operations in support of SOCOM, 
EUCOM, CENTCOM, LANTCOM, Intelligence 
Community, and UK MOD

• Conceptualized, organized, and led the 
development & employment of National level 
capabilities during Desert Storm Joint Force 
Component/Task Force Activities

• Program Manager, Air Force Information 
Systems Security Research & Development

• B-52 Squadron and Wing Combat Crew Flight 
Instructor (Defensive Air tactics, techniques, 
and procedures) and Combat Crew Training 
School Flight Instructor

• Strategic Air Command, 1st Combat Evaluation 
Group, COMBAT SKYSPOT instructor, as well as 
assigned to multiple 1CEVG Sites

24
About CorVantage, LLC. For more than 14 years, our team has worked together providing proven leadership to help our clients succeed in Business Expansion & Capture, and Public Sector 
Program execution. We bring a team of seasoned professionals which have demonstrated success and a commitment to foster a collaborative team environment. Our team leaders have an 
average of more than 25 years of experience capturing and managing multi-billion-dollar projects.
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www.publiccontractinginstitute.com
1-202-775-7240

• Rick “A to Z” Agopsowicz
• Executive Vice President, Program Execution

• CorVantage, LLC
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