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Objectives & Points of Reference

• This is the 6th seminar segment  of seven segments on Understanding 
Source Selection Evaluations

• In this short period, we provide you a broad forum for discussion of 
Soci0-Economic evaluation

• Multiple personalities abide here: “Am I source selection (former)?”, 
or “Am I industry (currently)?”
• I will talk from both perspectives (I will try to be clear as to role) – if 

not, ask please

• We use selected guidance references, including Protest Case 
outcomes, though evaluation specifics can vary between agencies 
(slightly, in the big scheme of things)

• E.g., Is it FAR or an Agency specific supplement, e.g., DFAR for DoD, or 
NFS for NASA, etc. …or is it not even FAR based?

• We refer to We refer to multiple FAR Clauses, USC’s, and Protest Cases 
to: Agency / Court of Federal Claims / Government Accountability 
Office to: Agency / Court of Federal Claims / Government 
Accountability Office

• We WILL be splitting hairs (that’s the name of the game with the FAR – rules are 
very detailed and specific – following a “well it seems…” course of thinking is 
VERY dangerous – LOOK IT UP – key reference links are provided below
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Discussion Topics…

• Why?
• Statutory and regulatory provisions affecting Socio-Economic evaluations
• Socio-Economic categories (“small business categories”) and certification
• Limitation on subcontracting by a Small Businesses
• Small Business Set-Aside decisions, evaluations, and “the rule of two”
• Technical and Price evaluations
• Small Business Subcontracting Plans & Small Business Participation Plans – 

the difference?
• Typical Socio-Economic evaluation schemes
• Common agency and contractor mistakes
• Added areas for suggested self-study outside the scope of this discussion
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Why?

• FAR 52.219-8 -- Utilization of Small Business Concerns

• (b) It is the policy of the United States that small business concerns, (including socioeconomic concerns) shall have the 
maximum practicable opportunity to participate in performing contracts let by any Federal agency, including contracts 
and subcontracts for subsystems, assemblies, components, and related services for major systems…

• (c) The Contractor hereby agrees to carry out this policy in the awarding of subcontracts to the fullest extent consistent 
with efficient contract performance… 

• Note: This policy applies to other than small businesses and small businesses

• If you have any questions about responsibilities as a Prime in reference to representations by a subcontractor re: 
its size or socioeconomic status – read this FAR Section (its an easy one page read)
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Authorities For Socio-Economic Evaluations

• Promoting the interests of small businesses helps promote full and free 
competition; the preservation and expansion of free competition is basic not 
only to the economic well-being but to the security of the Nation
• 15 U.S.C. Section 631-50

• It is the declared policy of the Congress that the government shall insure that 
a “fair proportion” of government contracts and purchases for property and 
services be placed with small businesses
• 15 U.S.C. Section 644(g)
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The Result?

• FAR Part 19 implements the Small Business Act
•    
• Federal government agencies have “goals” (some would say, quotas) for the award of 

contracts to small businesses

• Federal government agencies are going to do whatever they can to meet these statutory goals
• Market research is an important part of acquisition planning to determine whether procurement can 

be set-aside for small business concerns
• Market research is conducted to determine if: 

• Commercial items are available
• Extent of competition
• Small businesses are capable of performing as prime contractors or subcontractors

• Socio-economic concerns often become a part of the agency’s evaluation of proposals
7
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The COFC/GAO Standard of Review
Protests to: Agency / Court of Federal Claims / Government Accountability Office

• Same as with other evaluation areas:  whether the agency’s evaluation 
was reasonable and consistent with stated evaluation criteria and 
applicable procurement statutes and regulations

• Mere disagreement with an agency’s judgment is not sufficient to 
render an evaluation unreasonable

• Agencies are in the best position to judge the socio-economic aspects of 
offerors and their proposals

• Here, SBA has a significant role as we will discuss 8
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Socio-Economic Categories

• Small Business

• SBA 8(a) Business Development Program

• Small Disadvantaged Businesses

• Historically Underutilized Business Zone (HUBZone)

• Women-Owned Small Businesses (WOSB)

• Economically Disadvantaged Women-Owned Small Business (EDWOSB)

• Alaska Native Corporations (ANC)

• Veteran-Owned Small Businesses (VOSB)

• Service-Disabled, Veteran-Owned Small Businesses (SDVOSB) 9
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Socio-Economic Certification / Approval

• Small Business: self-certification

• 8(a): self-certification and SBA approval

• SDB: self-certification and SBA approval

• HUBZone: SBA certification and SBA approval

• WOSB: self-certification and SBA approval

• EDWOSB: self-certification and SBA approval

• ANC: self-certification and SBA approval

• VOSB & SDVOSB: (Previously self-certified with VA approval, now SBA approval)
• The 2021 NDAA eliminates service-disabled veteran-owned small business self-certification and adopts a government-wide VOSB SDVOSB certification requirement, while transferring control of the 

certification process from the VA to the SBA 
• Previous self certifications have a grace period 1-year from NDAA to apply and be approved by the SBA
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But What is Small?
Examples only

• Small Business Administration (SBA) – Table of Small Business Size Standards Matched To North American Industry 
Classification System (NAICS) Codes (17 Mar, 2023) Table of size standards | U.S. Small Business Administration 
(sba.gov) 
• 541519 Other Computer Related Services   Size Standard: $34M
• 541330 Engineering Services    Size Standard: $25.5M 

• Except Military and Aerospace Equipment and Military Weapons     Size Standard: $47M 
• Except Contracts/Sub for Engineering Services Awarded Under the National Energy Policy Act of 92 Size Standard: $47M
• Marine Engineering and Naval Architecture       Size Standard: $47M 

• 541713 Research and Technology in Nanotechnology11  Size Standard: 1,00011 employees
• Substantial notes 

• And so on for ~1,100 entries

•  13 CFR § 121.104 and 13 CFR § 121.106 – How to calculate the average annual receipts of a company
• E.g., most recently completed 5 fiscal years – average
• E.g., employees average over preceding 12 calendar months (part time count as full time)
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Small Business Set-Aside Decisions
Size Representations – A case study

• The contracting officer shall accept an offeror’s representation that it is a small business concern unless another offeror 
challenges that representation or the contracting officer has some reason to question the representation

• FAR § 19.301
• AMI Constr., B-286351, Dec. 27, 2000

• AMI Construction protests the award of a contract to N.A. Degerstrom, Inc. under invitation for bids (IFB) issued by the USDA, Forest Service, for 
mine reclamation work
• The IFB schedule requested prices for 12-line items of work (totaled into a base bid) and for an additive item

• "offers will be evaluated by adding a factor of 10 percent to the price of all offers except . . . offers from HUBZone small business concerns that have not waived the 
evaluation preference.“

• A HUBZone small business concern was defined in the IFB as one that appears on the list maintained by the Small Business Administration (SBA)
• Nine bids in response to the IFB were opened on September 11. Degerstrom's base bid price was the lowest at $686,564.80 (if 10% were added, it would be 

$755,221.28) and AMI's base bid price was next lowest at $744,418.16 – with the HUBZone preference, AMI would have been the lowest evaluated price
• In its bid, AMI certified that it met the HUBZone small business concern classification. If the 10 percent preference was applied, AMI's base bid price was the lowest

• Note: In SBA database, AMI was not identified under the proper SIC code (Std Industrial Class Code), Forest Service’s local SBA office advised without the SIC 
Code, AMI was not eligible for the HUBZone 10% preference – CO decided AMI was not eligible for the preference based on the absence of the SIC Code

• CO decision was an improper usurpation of the SBA’s authority – protest sustained
• SBA pointed out that the determination of whether a firm is small for purposes of a particular procurement  is separate from the determination of whether the firm is a 

qualified HUBZone small business concern (although the latter does include a determination that the firm is small for purposes of its primary industry classification - SIC) – 
the CO treated these two decisions as one

• There is no dispute that AMI was a HUBZone (was on the listing) – the only question was the SIC code
• The SBA, not the procuring agency, has conclusive authority to determine size status matters for federal procurements
• The CO must either accept the firm's self-certification or (if the self-certification is challenged or the contracting officer has reason to question the representation) refer 

the matter to the SBA; the contracting officer does not have authority to reject the self-certification
• While an agency may find it helpful to review the PRO-Net site (noting the SIC code is not there), that review is not an adequate substitute for referral to the 

SBA
• Considering an applicable evaluation preference, SBA viewed it was improper to award on the basis of a higher evaluated bid, even though the actual price of 

that bid is lower than the low evaluated bid (Sandtex Corp., B-224527, Jan. 30, 1987, at 1-2)
• However,…the contract was 95% complete at the time of resolution, so SBA recommended Forest Service reimburse AMI its bid preparation costs as well as 

the cost of filing and pursuing the protest
12
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Matter of: AMI Construction File: B-286351 Date: December 27, 2000DIGESTAttorneysDECISIONAMI Construction protests the award of a contract to N.A. Degerstrom, Inc. under invitation for bids (IFB) No. R4-17-00-10, issued by the United States Department of Agriculture, Forest Service, for mine reclamation work.We sustain the protest.The IFB, issued on August 16, 2000, was for mine reclamation work at the Aurora Partnership Mine, an abandoned cyanide heap leach facility, in the Humboldt-Toiyabe National Forest, Mineral County, Nevada. The IFB schedule requested prices for 12 line items of work (totaled into a base bid) and for an additive item.Section I.2(b) of the IFB stated that "offers will be evaluated by adding a factor of 10 percent to the price of all offers except . . . offers from HUBZone small business concerns that have not waived the evaluation preference." /1/ A HUBZone small business concern was defined in the IFB as one that appears on the list maintained by the Small Business Administration (SBA). /2/ IFB Sec. I.2(a). The IFB incorporated standard industrial classification (SIC) code 1629, which stated the applicable small business size status standard as not more than an average of $17 million in annual receipts for the preceding 3 fiscal years. IFB Sec. K.6.On August 25, the SBA certified AMI as a qualified HUBZone small business concern under SIC code 1629 and advised AMI that it was "eligible to receive HUBZone contracting opportunities, and [would] be included in the listing of qualified HUBZone small business concerns found on the Internet at http://www.sba.gov/hubzone." The SBA also advised AMI:We note that your firm has registered in SBA's PRO-Net system. /3/ In order to receive maximum benefit from the HUBZone Empowerment Contracting Program it is strongly suggested that you update your firm's profile in PRO-Net. PRO-Net is a premier marketing tool for small businesses seeking to do business with the Federal government. It is also a source that Federal agencies will check to determine if your firm has been certified by SBA and eligible to receive contracts under the HUBZone program.Forest Service Report, Tab F, Letter from SBA to AMI, Aug. 25, 2000.Nine bids in response to the IFB were opened on September 11. Degerstrom's base bid price was the lowest at $686,564.80 and AMI's base bid price was next lowest at $744,418.16. /4/ The government base bid estimate was $609,808. In its bid, AMI certified that it met the HUBZone small business concern classification. If the 10 percent preference was applied, AMI's base bid price was the lowest.To determine whether AMI was entitled to the HUBZone evaluation preference, the Forest Service researched the SBA's PRO-Net database, which identified AMI's status as a HUBZone small business concern but did not identify that it was qualified under SIC code 1629. According to the Forest Service, the local SBA office advised the contracting officer that HUBZone small business concerns must meet the applicable SIC code to qualify for a HUBZone preference. Based on the foregoing, the Forest Service determined that AMI did not meet the IFB's small business size standard and thus was not eligible for the HUBZone preference. Forest Service Report at 2. After determining that Degerstrom's base bid price was fair and reasonable, the Forest Service made award to that firm on September 15. This protest followed.AMI protests that it is a certified HUBZone small business concern eligible under SIC code 1629 and that the agency improperly failed to accept AMI's certification and did not apply the HUBZone preference which would have made AMI the low bidder.Because this protest raised issues within the purview of the SBA, our Office requested that the SBA comment on the protest. In its submission, the SBA pointed out that the determination of whether a firm is small for purposes of a particular procurement is separate from the determination of whether the firm is a qualified HUBZone small business concern (although the latter does include a determination that the firm is small for purposes of its primary industry classification). See 13 C.F.R. Sec. 126.203 (2000). The contracting officer here appears to have treated the two determinations as one. There is no dispute, however, about whether AMI was a HUBZone small business concern, since the contracting officer was aware that AMI's name appeared on the SBA's list of qualified HUBZone small business concerns. The HUBZone issue is thus irrelevant to this case, which turns solely on the contracting officer's authority to reject a firm's self-certification as to its size status for purposes of a specific procurement. Here, the contracting officer was unwilling to accept AMI's self-certification in its bid because the SIC code that applied to this particular procurement did not appear on the SBA's PRO-Net listing for AMI. However well intentioned the contracting officer's action, it was an improper usurpation of the SBA's authority.The SBA, not the procuring agency, has conclusive authority to determine size status matters for federal procurements. /5/ 15 U.S.C. Sec. 637(b)(6). According to FAR Sec. 19.301, an offeror may self-certify that it is a small business concern in connection with a specific solicitation if it meets the definition of a small business concern applicable to the solicitation and has not been determined by SBA to be other than a small business; the contracting officer must either accept the firm's self-certification or (if the self-certification is challenged or the contracting officer has reason to question the representation) refer the matter to the SBA; the contracting officer does not have authority to reject the self-certification. /6/ See MTB Invs., Inc., B-275696, Mar. 17, 1997, 97-1 CPD Para. 112 at 2-3.The Forest Service argues that it acted reasonably in denying AMI the HUBZone evaluation preference because the agency relied upon PRO-Net, which did not affirmatively indicate that AMI was a small business concern for SIC code 1629, and upon SBA's advice, and asserts further that AMI is to blame since it neglected to update its PRO-Net profile as suggested by the SBA. /7/ Forest Service Report at 4-10; Supplemental Forest Service Report at 2. While an agency may find it helpful to review the PRO-Net site, that review is not an adequate substitute for referral to the SBA; the procuring agency does not have the authority to rely upon the PRO-Net site to reject a bidder's self-certification of its status. /8/ Even if we assume, for purposes of this discussion, that the contracting officer received the advice from local SBA officials as reported by the Forest Service, that advice could not waive the statutory and regulatory requirement that size (and HUBZone) status matters be referred to the SBA for resolution where a contracting officer is unwilling to accept an offeror's self-certification.We therefore conclude, and the SBA confirmed in its submission to our Office, that AMI was entitled to the 10 percent evaluation preference in this procurement. Under 15 U.S.C. Sec. 657a(b)(3), a bid which is low by virtue of the HUBZone evaluation preference "shall be deemed as being lower than the price offered by another offeror." Here, AMI's bid is low after applying the 10 percent evaluation preference to Degerstrom's bid.The Forest Service nevertheless contends that when it determined that AMI was not entitled to the evaluation preference, it also determined that AMI's bid was unreasonably high, so that AMI's bid would have been rejected for this reason in any case. See Contracting Officer's Statement at 2-3; Forest Service Report, Tab L, Bid Evaluation Document, at 2.While an agency can reject a bid pursuant to FAR Sec. 14.404-2(f) where it reasonably determines the total bid price is unreasonably high, where, as here, that bid is the low bid under the IFB after considering an applicable evaluation preference, we view it as improper to then award on the basis of a yet higher evaluated bid, even though the actual price of that bid is lower than the low evaluated bid. Cf. The Sandtex Corp., B-224527, Jan. 30, 1987, at 1-2, 4 (agency reasonably cancelled solicitation even though foreign bid price was apparently reasonable, where domestic bid prices were unreasonably high and, once Buy American Act evaluation factor was added to foreign bid price, it was higher than domestic bids). As the SBA pointed out in its submission, if an agency could reject, as unreasonably high, a bid which was low by virtue of the application of the HUBZone evaluation preference in order to make award on the basis of a bid that had a higher evaluated, but lower actual, price, the purpose of the evaluation preference in 15 U.S.C. Sec. 657a(b)(3) would be thwarted. SBA Submission at 8. In other words, if the agency reasonably determined that AMI's bid price was unreasonably high, /9/ it could not make award under the IFB to Degerstrom (whose evaluated price was higher), and that award is improper. We therefore sustain the protest.Since the Forest Service reports that the contract is more than 95 percent complete, we do not recommend disturbing the award. Instead, we recommend that AMI be reimbursed its bid preparation costs as well as the costs of filing and pursuing its protest, including reasonable attorneys' fees. 4 C.F.R. Secs. 21.8(d)(1), (2) (2000). The protester should submit its certified claim for such costs, detailing the time expended and the costs incurred, directly to the contracting agency within 60 days of receiving this decision.Anthony H. Gamboa Acting General Counsel1. This implements the 10 percent HUBZone small business concern evaluation preference provided by 15 U.S.C. Sec. 657a(b)(3) (Supp. IV 1998).2. Under the Small Business Act, 15 U.S.C. Sec. 632(p)(1), a HUBZone (a historically underutilized business zone) "means any area located within 1 or more-- (A) qualified census tracts; (B) qualified nonmetropolitan counties; or (C) lands within the external boundaries of an Indian reservation." This section defines HUBZone small business concern as "a small business concern-- (A) that is owned and controlled by 1 or more persons, each of whom is a United States citizen; and (B) the principal office of which is located in a HubZone." The SBA is required to establish and maintain a list of qualified HUBZone small business concerns. 15 U.S.C. Sec. 632(p)(5)(D).3. As explained on its website, <>, "PRO-Net is an electronic gateway of procurement information--for and about small businesses. It is a search engine for contracting officers, a marketing tool for small firms and a `link' to procurement opportunities and important information. It is designed to be a `virtual' one-stop-procurement-shop."4. There were insufficient funds to award the additive item.5. Similarly, the SBA is the designated authority for determining whether a firm is an eligible HUBZone small business concern, and it has established procedures for interested parties, including procuring agencies, for challenging a bidder's self-certification. 15 U.S.C. Secs. 632 (p)(5)(A), 657a (c)(1); 13 C.F.R. Secs. 126.503, 126.801; Federal Acquisition Regulation (FAR) Secs. 19.306, 19.1303.6. Similarly, under FAR Sec. 19.306, the only way for a contracting officer to call into question an offeror's HUBZone status is to protest to the SBA.7. The Forest Service also argues that the protest should be dismissed because our Office should not be the forum to review the proper operation of PRO-Net. We view the protest, however, as questioning the agency's decision to unilaterally reject AMI's self-certification as to its size, not the operation of PRO-Net.8. Citing a number of our decisions, e.g., Adams Indus. Servs., Inc., B- 280186, Aug. 28, 1998, 98-2 CPD Para. 56, the Forest Service argues that the agency has the discretion not to refer questions concerning a bidder's size to the SBA. The cases cited, however, concern an agency's decision to accept an offeror's self-certification and therefore not to refer a small business size question to the SBA; the cases cannot be read to permit an agency to unilaterally reject a firm's self-certification without referring the matter to the SBA.9. In supporting its claim that AMI's bid was unreasonably high, the agency specifically claimed that AMI's bid for three line items greatly exceeded the government's estimate for these line items and were thus unreasonably high. However, given that AMI's total price for these three items is actually less than Degerstrom's assertedly reasonable price for these items, this agency claim cannot form a basis for determining AMI's bid unreasonably high, particularly given AMI's unrebutted assertions that some necessary costs elements were not included in the government's estimate. See Amendment to Protest (Oct. 19, 2000).
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Small Business Set-Aside Decisions
Size Representations

• In negotiated procurement small business set-asides, the agency must give 
notice of the intended award prior to making contract award
• FAR Subsection 15.503(a)(2); and 19.302(d)(1)

• A competing offeror, the SBA, or another interested party (e.g., the contracting 
officer) may challenge the small business representation of an offeror in a 
specific offer
• FAR Section 19.302(a)
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Small Business Set-Aside Decisions
Size Representations – another case study

• If an offeror’s status as a small business is challenged, then the SBA will evaluate the business’s status and make a determination 
which is binding on the contracting officer

• FAR   Section 19.301

• MTB Investments, Inc., B-275696, Mar. 17, 1997, 97-1 CPD ¶ 112
• MTBI protests the award of a contract, issued by the U.S. Department of Housing and Urban Development (HUD) as a small business set-aside for appraisal review 

services
• MTBI contends that the agency improperly rejected the firm's low quotation based upon a concern about the firm's self-certification that it is a small business without 

referring the matter to the Small Business Administration (SBA) for a size determination
• Well…if this is true, how do you think this comes out?

• Right – sustained (it was true), but first there was drama…
• 9-months previous on a different procurement the SBA issued a formal size determination (under a different HUD procurement) that MTBI was other than a small 

business under Standard Industrial Classification (SIC) Code 6531
• MTBI filed a timely appeal of that adverse determination with the SBA Office of Hearings and Appeals (OHA); the protester's request to SBA for recertification as a small 

business was delayed by SBA until the OHA ruled on MTBI's appeal
• The OHA determined that the methodology followed by the SBA in finding MTBI to be other than small was erroneous

• The OHA remanded the issue of MTBI's small business status back to the SBA area director for a new and complete size determination
• In particular, the OHA advised the area director to consider amended tax information recently filed by MTBI that was not originally considered

• Sooo….MTBI sent a copy of the OHA decision to the HUD CO (before proposal submission) and then the next day submitted their proposal (on time) to HUD self-
certifying they met the SB status required

• Drama…HUD CO rejected the self-certification based on their knowledge of the previous (9 months earlier) & made award to the competitor
• MTBI filed a (new) timely protest with HUD – the CO denied the protest (after talking to the SBA’s acting Area Director who indicated the former ruling still stands) 

• However, the same HUD person informed MTBI the OHA decision vacated the previous size determination 3 days prior to MTBIs submission under this procurement that it was clear to 
submit

• Then 14 days later, HUD (same person) notified HUD and MTBI that the status was cleared (back-dated to previous to the proposal submission date) – the day after this MTBI filed another 
protest

• Sustained – HUD should refer the size issue to SBA, and if MTBI is found to be a small (they were), terminate the current contract, award to MTBI – and allow MTBI to recover 
protest costs…

• Bottom line – there is no fuzz around the challenge to a small business size, it is an SBA decision, not an Agency’s decision

14

Part 1 - Federal Acquisition Regulations System | Acquisition.GOV U.S. GAO - Search

Presenter Notes
Presentation Notes
Matter of: MTB Investments, Inc. File: B-275696 Date: March 17, 1997DIGESTAttorneysDECISIONMTB Investments, Inc. (MTBI) protests the award of a contract under request for quotations (RFQ) No. H03Q96108700000, issued by the U.S. Department of Housing and Urban Development (HUD) as a small business set-aside for appraisal review services. MTBI contends that the agency improperly rejected the firm's low quotation based upon a concern about the firm's self-certification that it is a small business without referring the matter to the Small Business Administration (SBA) for a size determination.We sustain the protest.On June 24, 1996, the SBA issued a formal size determination (under a different HUD procurement, invitation for bids No. H03B96008200000) that MTBI was other than a small business under Standard Industrial Classification (SIC) Code 6531. MTBI filed a timely appeal of that adverse determination with the SBA Office of Hearings and Appeals (OHA) on July 10; the protester's request to SBA for recertification as a small business was delayed by SBA until the OHA ruled on MTBI's appeal. By decision of October 1, the OHA determined that the methodology followed by the SBA in finding MTBI to be other than small was erroneous. The OHA remanded the issue of MTBI's small business status back to the SBA area director for a new and complete size determination. In particular, the OHA advised the area director to consider amended tax information recently filed by MTBI.The current RFQ was set aside for small business concerns under the same SIC code as the procurement subject to the OHA decision of October 1 and established a closing date of October 17. MTBI forwarded a copy of the October 1 OHA decision to the HUD contracting office on October 4. On October 5, it submitted the low quote under this RFQ. MTBI's quotation included a self-certification that MTBI is a small business concern. By letter of November 5, the agency rejected the protester's quotation because the contracting officer believed that MTBI had miscertified its status in light of the SBA's adverse size determination of June 24 regarding the earlier procurement. Award was than made to Don Williams Associates, Inc., the firm that submitted the next low quotation.MTBI filed a timely agency-level protest with HUD. HUD then contacted the SBA regional office that issued the adverse size determination. The acting area director advised that the size determination "is still in effect, in spite of the remand from the [OHA]." Relying on this response, the contracting officer denied MTBI's agency-level protest by letter of November 20. By letter of December 4, however, the same acting area director at SBA advised MTBI and the agency (as well as three other HUD contracting offices in various regions) that "[t]he remand of the subject case by the [OHA] vacated the initial size determination of this office, effective October 1, 1996." On December 5, MTBI filed a protest with our Office challenging the agency's rejection of its quotation without first referring the matter to the SBA for a size determination for this particular procurement.The SBA has conclusive authority to determine size status matters for federal procurements. 15 U.S.C. Sec. 637(b)(6) (1994). Federal Acquisition Regulation (FAR) Sec. 19.301(b) provides that contracting officers shall accept small business self-certifications unless they have reason to question them. Questions concerning specific representations are to be referred to SBA in accordance with the protest procedures of FAR Sec. 19.302. United Native Am. Telecommunications, Inc., B-260366; B-260465, May 30, 1995, 95-2 CPD Para. 78. Thus, where a contracting officer has reason to believe that a firm has miscertified its size or is otherwise not a small business, the contracting officer is required to refer the matter to the SBA for a size determination. FAR Secs. 19.301(b), 19.302(c). [1]MTBI self-certified in its quotation that it is a small business concern. Based on the contracting officer's knowledge of the previous size status determination and subsequent appeal, she rejected the quotation without referral of the matter to the SBA. While the contracting officer may have believed she had a legitimate basis to question MTBI's actual size status at the time of the firm's self-certification, she could not make the determination as to MTBI's status herself; under the FAR the contracting officer was required to refer the matter to the SBA for a size determination for this particular procurement. [2]Accordingly, we recommend that the agency refer the issue of MTBI's size status to the SBA for a determination of whether MTBI is legitimately a small business concern for purposes of this procurement; given that the SBA has recently recertified the firm based on the earlier filed amended tax return, we expect a prompt review by SBA of MTBI's size status at the time of its self-certification here. Following the size determination by the SBA, the agency should proceed with the award consistent with SBA's determination. If MTBI is ultimately found to be small, the award to Don Williams Associates, Inc. should be terminated for the convenience of the government and award be made to MTBI. We also recommend that MTBI recover the costs of filing and pursuing its protest, including reasonable attorneys' fees. Bid Protest Regulations, section 21.8(d)(1), 61 Fed. Reg. 39039, 39046 (1996) (to be codified at 4 C.F.R. Sec. 21.8(d)(1)). The protester should submit its claim for such costs directly to the agency. Bid Protest Regulations, section 21.8(f), 61 Fed. Reg. supra (to be codified at 4 C.F.R. Sec. 21.8(f)).The protest is sustained.Comptroller General of the United States1. The cases cited by HUD in support of its rejection of the quotation without first referring the size issue to the SBA are factually distinguishable from the situation here--in those cases there was either an urgent need for award "to protect the public interest" pursuant to FAR Sec. 19.302(h), or no timely challenge by the contractor to--or any material change of circumstances after--an adverse size determination.2. We note that prior to her decision to reject MTBI's offer, the contracting officer reasonably knew from the October 1 OHA decision that the protester had filed with the SBA amended tax information on July 24 which the OHA had decided could materially impact a size determination for the firm for this and other new procurements. The record contains documentation which shows that at least one other HUD contracting officer on a separate procurement rescinded her initial rejection of MTBI's offer in light of the OHA October 1 decision.
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Small Business Set-Aside Decisions
Size Representations

• A size status protest filed by either the contracting officer or by the SBA is always timely whether filed before or after contract 
award
• FAR Section 19.302

• For other offerors, a size status protest is timely if received by the contracting officer by COB on the 5th business day after the 
protester received notice of the proposed awardee’s identify
• FAR Section 19.302(d)(1)

• SBA determinations (made within 10 business days) are final unless appealed
• FAR Section 19.302(g)(2) 

• SBA decisions are appealable to the SBA Office of Hearings and Appeals (OHA)
• FAR Section 19.302(i)
• McCaffery & Whitener, Inc., B-250843, Feb. 23, 1993, 93-1 CPD ¶ 168 

• GAO does not review small business size status protests
• DynaLantic Corp., B-402326, Mar. 15, 2010, 2010 CPD ¶ 103

• COFC will not overrule an SBA determination unless it is arbitrary, capricious, an abuse of discretion, or not IAW law or 
regulation
• STELLACOM, Inc. v. U.S., 24 Cl. Ct. 213 (1991)

15
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Limitations on Subcontracting by Small Business

• If the agency sets aside a procurement for small businesses, certain subcontracting and domestic end item 
limitations apply to the small business awardee
• FAR Section 52.219-14

• Services:  At least 50% of the labor costs “shall be incurred for employees of the concern” (SB prime plus SB subs)
• Supplies:  A SB manufacturer must perform at least 50% of the cost of manufacturing, not including the cost of materials
• Construction:  The SB must perform at least 15% of the cost of the contract, not including the costs of materials, with its 

own employees

• The contracting officer shall accept an offeror’s representation that it will comply with applicable limitations on 
subcontracting unless the contracting officer has some reason to question the representation
• Is there something in the offeror’s proposal that indicates noncompliance (e.g., a cost/price proposal which shows that a 

subcontractor will incur more than 50% of the labor costs)?
• Contract compliance is generally a matter of contract administration, (not proposal evaluation)

16
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Small Business Set-Aside Decisions

• Procurements beneath the simplified acquisition threshold (SAT) are automatically reserved for small businesses 
• Note: SAT increased from $150k to $250k (GSA increased in Mar 2018, DoD Fall of 2018, FAR 31 Aug, 2020)

• …Unless the contracting officer determines there is not a reasonable expectation of obtaining offers from two or more 
responsible small business concerns that are competitive in terms of fair market prices, quality, and delivery

• Note – if the decision is made there is a reasonable expectation of two, but one or none occurs…
• If the contracting officer receives only one acceptable offer from a responsible small business concern in response to a set-aside, the 

contracting officer should make an award to that firm
• If the contracting officer receives no acceptable offers from responsible small business concerns, the set-aside shall be withdrawn 

and the requirement, if still valid, shall be resolicited on an unrestricted basis

• Procurements above the SAT are reserved for small businesses when there is: (1) a reasonable expectation of 
offers from two or more responsible small businesses, and (2) award will be made at fair market prices
• FAR 19.502-2(a & b)

17
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Small Business Set-Aside Decisions
The Kindomware Technologies, Inc. Story

• Congress passes the Veterans Benefits, Health Care, and Information Technology Act of 2006
• 38 U.S.C. Sections 8127-8128

• The VA fails to set aside for SD/VOSBs a procurement for computer software and training

• Kingdomware protests to the GAO, which sustains the protest

• The VA states that they are not going to follow the GAO decision (it’s only a recommendation)

• Kingdomware protests to the US Court of Federal Claims (COFC)

• COFC sides with the VA and denies the protest

• Kingdomware appeals COFC decision to the US Court of Appeals for the Federal Circuit (CAFC)

• CAFC upholds the COFC decision (2-1)

• Kingdomware appeals to the US Supreme Court, which agrees to hear the appeal!

• The US Supreme Court side with Kingdomware, 8-0

• The “Rule of Two” doesn’t just apply when the VA was meeting its SD/VOSB goal, but in all circumstances where the CO reasonably expects at 
least two SD/VOSBs will submit offers

18
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Technical Evaluation of Small Business

• In a “best value” source selection, conduct technical evaluation as you would a large business concern

• However, in an LPTA source selection…
• The SBA regulations specifically require a CO to refer a small business concern to the SBA for a Certificate of Competency 

(COC) determination when the CO has refused to consider a small business concern for award of a contract after 
evaluating the concern’s offer on a non-comparative basis (e.g., pass/fail, acceptable/unacceptable) under a 
“responsibility-type” evaluation factors (e.g., experience, key personnel, past performance)

• 13 C.F.R. § 125.5(a)(2)(ii)
• AttainX, Inc.; FreeAlliance.com, LLC, B-413104.5, B-413104.6, Nov. 10, 2016, 2016 CPD ¶ 330 at 4
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Technical Evaluation of Small Business

• Lawson Environmental Services, LLC, B-416892, B-416892.2, Jan. 8, 2019, 2019 CPD ¶ 
17
• EPA awarded small business set-aside contract for environmental remediation services

• LPTA basis of award (non-comparative evaluation), and corporate experience is evaluation subfactor 

• EPA finds Eagle Eye’s proposal fails to demonstrate requisite corporate experience, and refers 
Eagle Eye to SBA for a COC
• Eagle Eye demonstrates as part of COC process it has required corporate experience (even if it didn’t 

show this in its proposal to EPA), and SBA finds it to be responsible – EPA awards to Eagle Eye

• Lawson protests the decision as "was misguided in their belief that they were required to 
request a Certificate of Competency (COC) from the SBA prior to disqualifying the awardee for 
their failure to meet minimum technical requirements of the RFP 

• GAO denies protest:  EPA nor SBA violated regulations (all the GAO is allowed to review in this 
case)

20
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Presentation Notes
DOCUMENT FOR PUBLIC RELEASE�The decision issued on the date below was subject to a GAO Protective Order. This redacted version has been approved for public release.DecisionMatter of: Lawson Environmental Services LLCFile: B-416892; B-416892.2Date: January 8, 2019Theodore P. Watson, Esq., Watson & Associates, LLC, for the protester.�William K. Walker, Esq., Walker Reasusaw, for Eagle Eye - Enviroworks Joint Venture, the intervenor.�Kathleen Clever, Esq., and Demetra Salisbury, Esq., Environmental Protection Agency, and Sam Q. Le, Esq., Small Business Administration, for the agencies.�Louis A. Chiarella, Esq., and Peter H. Tran, Esq., Office of the General Counsel, GAO, participated in the preparation of the decision.DIGESTProtest that contracting agency improperly referred awardee to the Small Business Administration for consideration under certificate of competency procedures is dismissed where allegations do not fall within exceptions that allow for review by our Office.DECISIONLawson Environmental Services LLC, a small business of Caledonia, Missouri, protests the award of a contract to Eagle Eye - Enviroworks Joint Venture, a small business of Anchorage, Alaska, under request for proposals (RFP) No. 68HE0718R0009, issued by the Environmental Protection Agency (EPA) for environmental remediation services at the Big River Mine Tailings Site, Operable Unit 1, St. Francois County, Missouri. Lawson argues that the EPA's decision to refer Eagle Eye to the Small Business Administration (SBA) for a certificate of competency (COC) was in error.We dismiss the protest.BACKGROUNDThe RFP was issued on April 25, 2018, as a small business set-aside, for the soil remediation of residential properties located within the Big River Mine Tailings Superfund Site.1 Agency Report (AR), Tab 1, RFP at 20; Contracting Officer's Statement (COS) at 1. The solicitation provided for the award of a single indefinite-delivery, indefinite-quantity contract, under which fixed-price task orders would be placed, for a base year with two 1-year options. RFP at 8-10, 45. In general terms, the RFP's performance work statement (PWS) requires the contractor to provide all labor, materials, equipment, site management, and office support necessary to successfully accomplish the specified tasks for remediation services. RFP attach. 1, PWS at 53.The RFP established that award would be made on a lowest-priced, technically acceptable (LPTA) basis, based on two nonprice factors: technical capability and past performance. RFP at 47-50. The technical capability factor consisted of three subfactors: corporate experience; key personnel; and project management plan. Id. at 47-48. Relevant to the protest here, both the corporate experience and key personnel subfactors set forth various minimum requirements, e.g., the "[o]fferor demonstrates at least 5 years of residential earthmoving experience," and "[t]he [project manager] must demonstrate . . . at least five years' experience as a [project manager] in environmental hazardous substance or hazardous waste." Id. at 48.Ten offerors, including Eagle Eye and Lawson, submitted proposals by the June 15 closing date. When performing its evaluation, the agency began by rank-ordering proposals by price to assess price reasonableness.2 COS at 1; AR, Tab 4, Price Evaluation Memorandum, at 259-262. After the lowest-priced offeror withdrew its proposal, an agency technical evaluation panel (TEP) assessed Eagle Eye's technical proposal and found deficiencies under both the corporate experience and key personnel subfactors. COS at 2. Specifically, the evaluators determined that Eagle Eye did not meet the minimum corporate experience requirements, and that its project manager and site superintendent did not meet the minimum key personnel experience requirements. AR, Tab 12, TEP Report (Eagle Eye), at 380-384. The TEP concluded that Eagle Eye's proposal was technically unacceptable. Id. at 380.The EPA thereafter determined that the matter should be referred to the SBA under its COC procedures. COS at 2-3; AR, Tab 13, SBA Referral (Eagle Eye), at 393-397. On August 24, the SBA issued a COC for Eagle Eye, indicating that the firm was considered responsible to perform the proposed procurement. AR, Tab 14, COC (Eagle Eye), at 399-401. In its affirmative findings, the SBA found that Eagle Eye's COC application included information demonstrating that the offeror met the RFP's corporate experience and key personnel requirements, even if that information was not part of Eagle Eye's proposal. Id. at 401.On September 11, the agency source selection authority found Eagle Eye to be the lowest-price, technically acceptable offeror. AR, Tab 15, Source Selection Decision, at 429. After awarding the contract to Eagle Eye, the EPA provided Lawson with a written debriefing on September 20. This protest followed.DISCUSSIONLawson contends the EPA erred by referring Eagle Eye to the SBA for a COC. The protester takes no exception to the agency's determination that Eagle Eye did not meet the minimum corporate experience and key personnel requirements of the solicitation. Rather, Lawson argues that the contracting agency "was misguided in their belief that they were required to request a Certificate of Competency (COC) from the SBA prior to disqualifying the awardee for their failure to meet minimum technical requirements of the RFP." Protest at 2.The EPA argues that it properly referred Eagle Eye to the SBA for a COC, insofar as the offeror was found to be technically unacceptable under responsibility-type evaluation factors (i.e., corporate experience and key personnel) as part of a non-comparative, LPTA evaluation. EPA Memorandum of Law (MOL) at 3-6. Additionally, the agency and intervenor argue that our Office should dismiss the protest because it alleges violation of a matter that we will not generally review--the referral to the SBA for a COC.3 EPA MOL at 6-7; Eagle Eye Comments at 1-2; see also SBA MOL at 3. We agree.Under the SBA's COC program, agencies must refer to the SBA a determination that a small business is not responsible if that determination would preclude the small business from receiving an award. 15 U.S.C. § 637(b)(7); 13 C.F.R. § 125.5; Federal Acquisition Regulation subpart 19.6. Additionally, the SBA's regulations specifically require a contracting officer to refer a small business concern to the SBA for a COC determination when the contracting officer has refused to consider a small business concern for award of a contract or order "after evaluating the concern's offer on a non-comparative basis (e.g., pass/fail, go/no go, or acceptable/unacceptable) under one or more responsibility-type evaluation factors (such as experience of the company or key personnel or past performance)." 13 C.F.R. § 125.5(a)(2)(ii); see AttainX, Inc.; FreeAlliance.com, LLC, B-413104.5, B-413104.6, Nov. 10, 2016, 2016 CPD ¶ 330 at 4; Coastal Envtl. Grp., Inc., B-407563 et al., Jan. 14, 2013, 2013 CPD ¶ 30 at 4-5; see also Phil Howry Co., B-291402.3, B-291402.4, Feb. 6, 2003, 2003 CPD ¶ 33 at 5-6 (finding past performance to be a responsibility-type evaluation factor when used on a non-comparative basis).The Small Business Act, 15 U.S.C. § 637(b)(7), gives the SBA, not our Office, the conclusive authority to review a contracting officer's determination that a small business concern is not responsible. Consequently, our Bid Protest Regulations set forth challenges that we will not review as follows:Referrals made to the SBA pursuant to sec. 8(b)(7) of the Small Business Act, or the issuance of, or refusal to issue, a certificate of competency under that section will generally not be reviewed by GAO. The exceptions, which GAO will interpret narrowly out of deference to the role of the SBA in this area, are protests that show possible bad faith on the part of government officials, or that present allegations that the SBA failed to follow its own published regulations or failed to consider vital information bearing on the firm's responsibility due to the manner in which the information was presented to or withheld from the SBA by the procuring agency. 15 U.S.C. 637(b)(7).4 C.F.R. § 21.5(b)(2); see Hughes Georgia, Inc., B-272526, Oct. 21, 1996, 96-2 CPD ¶ 151 at 6 ("our Office generally does not review either the contracting officer's decision to refer a responsibility question to the SBA, or the SBA's decision to issue a COC"); Bluehorse Corp.--Recon., B-413929.2, B-413929.4, May 16, 2017, 2017 CPD ¶ 149 at 2 (upholding dismissal of underlying protest "because we do not generally review COC referrals to the SBA"); see also E. F. Felt Co., Inc., B-289295, Feb. 6, 2002, 2002 CPD ¶ 37 at 3.Here, although Lawson protests the EPA's referral of Eagle Eye to the SBA, it raises none of the exceptions that would allow our Office to review the contracting agency's action.4 As set forth above, the EPA found that Eagle Eye's technical unacceptability was on the basis of responsibility-type evaluation factors as part of a non-comparative (LPTA) evaluation and, as required by the SBA's regulations, referred the matter to the SBA for resolution. Lawson's arguments here regarding the agency's "misguided belief" in referring Eagle Eye to the SBA do not amount to an allegation of bad faith meriting review by our Office under the exceptions to our Bid Protest Regulations (nor has the protester alleged that the EPA failed to provide vital information to the SBA as part of its COC referral).5 In sum, the protester has not established the elements necessary for our Office to consider a protest of the SBA's decision to issue a COC to Eagle Eye.6 We thus have no basis to disturb the finding of the awardee's responsibility. See E. F. Felt Co., Inc., supra, at 4.The protest is dismissed.Thomas H. Armstrong�General Counsel�[1] The solicitation was subsequently amended four times. All citations are to the final version of the solicitation. Additionally, references to page numbers throughout the report are to the Bates numbering provided by the contracting agency.[2] Eagle Eye and Lawson were ranked second and fourth lowest-priced, respectively. The RFP also established that the EPA would review the lowest-price offeror's proposal for technical acceptability, and that once a proposal was found to be technically acceptable, no further technical evaluations would be performed. RFP at 47.[3] The EPA also asserts that Lawson is not an interested party to challenge the award to Eagle Eye because the protester is allegedly not next in line for award even if its protest were sustained. EPA Dismissal Request, Oct. 5, 2018, at 1-2. In support thereof, the EPA points to the fact that another offeror (Offeror C) is lower-priced than Lawson. Id. at 2. We disagree. Under our Bid Protest Regulations, only an "interested party" may maintain a protest; an interested party is an actual or prospective bidder or offeror whose direct economic interest would be affected by the award of a contract, or the failure to award a contract. 4 C.F.R. §§ 21.0(a)(1), 21.1 (a); Cattlemen's Meat Co.,�B-296616, Aug. 30, 2005, 2005 CPD ¶ 167 at 2 n.1. Determining whether a party is interested involves consideration of a variety of factors, including the nature of the issues raised, the benefit or relief sought by the protester, and the party's status in relation to the procurement. Integral Sys., Inc., B-405303, Aug. 16, 2011, 2011 CPD ¶ 161 at 3. As set forth above, the EPA's technical evaluation was limited to the lowest-priced offeror, and ended with the evaluation of Eagle Eye. Inasmuch as the EPA never evaluated the technical acceptability of the next lowest-priced offeror (Offeror C), it is unknown whether this offeror is in fact next in line for award as the agency claims. Quite simply, by limiting its technical evaluation as it did, the EPA cannot now claim that Lawson is not an interested party.[4] We also find no merit in Lawson's assertion that EPA's referral of Eagle Eye to the SBA was improper because the awardee's incomplete proposal was a matter of responsiveness and not responsibility. Supp. Protest at 5-9. As a preliminary matter, the concept of responsiveness generally applies to sealed bidding and not, as here, to negotiated procurements. VETcorp, Inc.--Recon., B-412198.2, May 9, 2016, 2016 CPD ¶ 129 at 7. In any event, both corporate experience and key personnel, when evaluated on a non-comparative basis, are matters of responsibility. 13 C.F.R. § 125.5(a)(2)(ii); Coastal Envtl. Group, Inc., supra.[5] Our decisions have consistently explained that government officials are presumed to act in good faith, and a contention that procurement officials are motivated by bias or bad faith must be supported by convincing proof; our Office will not consider allegations based on mere inference, supposition, or unsupported speculation. Athena Scis. Corp., B-409486, B-409486.2, May 14, 2014, 2014 CPD ¶ 154 at 9. The burden of establishing bad faith is a heavy one. Evidence establishing a possible defect in an agency's actions generally is not sufficient in itself to establish that the agency acted in bad faith; the protester must also present facts reasonably indicating, beyond mere inference and suspicion, that the actions complained of were motivated by a specific and malicious intent to harm the protester. E. F. Felt Co., Inc., supra, at 3-4.[6] Lawson also argues the SBA erred by permitting Eagle Eye to present information regarding its corporate experience and key personnel as part of its COC application that the awardee failed to submit as part of its proposal. Supp. Protest at 6 ("The SBA COC essentially gave [Eagle Eye] a pass for submitting a defective proposal."). However, Lawson does not contend that the SBA failed to follow its own published regulations in issuing the awardee a COC nor otherwise raise an exception that would allow our Office to review. See 4 C.F.R. § 21.5(b)(2).
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Price Evaluation Adjustments for Small Disadvantaged 
Businesses and HUBZones
• Can be used when procurement not set-aside for SBs (i.e., full and open competition)

• Use when procurement value is above the simplified acquisition threshold ($250k, 
slide 17)

• A price preference of 10% is generally applied (by adding a 10% factor) against non-
SDBs (or non-HUBZones) or otherwise successful offers from SBs

• A SB that is both a HUBZone and SDB may receive the benefit of both price evaluation 
preferences!

• FAR Subsections 19.1102, and 19.1307
21
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Small Business Subcontracting Plan

• Submitted by a large business offeror indicating the extent to which it plans subcontracting 
with small business concerns to perform on the contract
• Small Businesses are not required to submit a Small Business subcontracting plan

• In negotiated procurements, each solicitation expected to exceed $750K ($1.5M for 
construction) that has subcontracting possibilities require the bidder selected for award to 
submit of a small business subcontracting plan
• FAR Section 19.702(a)(1)

• Since a subcontracting plan is only required from the apparently successful offeror(s), nothing is 
done with the plan during source selection, i.e., it is not “evaluated”
• To clearly distinguish  between evaluating small business participation (next section of this presentation) 

and what happens with a subcontracting plan,  subcontracting plans are to be “assessed” for 
acceptability or the need to be negotiated

• So, we assess subcontracting plans and evaluate small business participation

22
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Small Business Subcontracting Plan
Each subcontracting plan shall include…

• Separate percentage goals for using SBs, VOSBs, SDVOSBs, HUBZones, SDBs, and WOSBs

• A statement of the total dollars planned to be subcontracted and total dollars planned to be subcontracted to 
SBs

• A description of the principal types of supplies and services to be subcontracted and an identification of types 
planned for SB subcontracting

• A description of the method used to develop the subcontracting goals

• A description of the method used to identify potential sources for solicitation purposes

• The name of the individual employed by the offeror who will administer the offeror’s subcontracting program

• A description of the offeror’s efforts to ensure that various SB concerns have an equitable opportunity to 
compete for subcontracts

• FAR Sections 19.704(a), 52.219-9 23
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Assessing Small Business Subcontracting Plans

• Consider the contractor’s compliance with previous subcontracting 
plans

• Notify the SBA representative of the opportunity to review the 
proposed contract

• Ensure an acceptable plan is incorporated into the awarded 
contract

• FAR Section 19.705-5(a)
24
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Small Business Participation Plans

• For solicitations that are not set aside for small business concerns, involving consolidation or bundling, that offer a significant 
opportunity for subcontracting, the contracting officer shall include a factor to evaluate past performance indicating the 
extent to which the offeror attained applicable goal for small business participation under contracts that required 
subcontracting plans

• FAR Section 15.304 (c) (3) (ii)

• Note: For DoD, consolidation or bundling is not a requirement, other than LPTA,  a SB Participation Plan is required (part of the technical evaluation, 
identification and commitment to small business performance on the contract) – some DoD COs will call the plan a “Small Business Participation 
Commitment Document” to avoid confusion with a Small Business Subcontracting Plan
• DFARS 215.304 (c)

• And…the contracting officer shall include proposed small business subcontracting participation in the subcontracting plan as an 
evaluation factor

• FAR Section 15.304 (c) (4)

• Note: If a small business is submitting as a Prime, they also submit a SB Participation plan indicating the extent to which small 
business participation (including their own role) will occur in furtherance of performance of the contract.

• A Small Business Participation Plan permits a small business concern to submit its own participation as a prime under the socio-economic evaluation 
factor

A SB subcontracting goal (a percentage of a percentage) is calculated much differently than a SB participation goal (based on total 
contract value)

25
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Evaluating Small Business Participation Plans
Agencies may consider…

• The extent to which SBs are specifically identified (firms listed by name as part of the 
offeror’s team)

• The extent of commitment to SBs (enforceable agreements can be weighted more 
than non-enforceable ones)

• The complexity and variety of the work SBs are to perform; (identify what scope 
elements the SBs are responsible for)

• The realism of the proposal (how will goals be attained?)

• Past performance of offeror’s compliance with subcontracting plan goals

• The extent of participation of SBs in terms of the value of the total acquisition 26
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Assessing Subcontracting Plans & Evaluating Small 
Business Participation
The differences

27

SB Subcontracting Plan 
(Requirements/Assessment)

SB Participation Evaluation  
(Requirements / Evaluation)

FAR 19.7 FAR 15.304, DFARS 215.304

Must be negotiated and determined 
acceptable by the Contracting Officer

Solicitation establishes requirements and 
evaluation criteria for SB participation

Must have 15 elements defined in FAR 52.219-
9 *(DFARS 252.219-9 Deviation 2016 O0009)

Evaluation conducted IAW solicitation 
evaluation criteria 

Required for all Federal contracts (subject to 
dollar limitations and exceptions) and includes 
both negotiated and sealed bidding

Required only for bundled contracts or certain 
DoD negotiated acquisitions

Does not apply to small businesses Applies to all businesses

Based on total planned subcontracting dollars Based on total contract value (TCV) (dollars)

Presenter Notes
Presentation Notes
Even though many people in DoD have been using Small Business Subcontracting Plans to evaluate small business participation, that is NOT correct. There are many differences between assessing a subcontracting plan and evaluating small business participation.Requirements for Small Business Subcontracting Plans are in FAR Subpart 19.7 and FAR 52.219-9 (note DFARS deviation which requires use of the DFARS 252.219-9 Deviation 2016 O0009 in lieu of FAR 52.219-9) and must be fully addressed for plan acceptability. They do not apply to small business concerns. Government subcontracting quantitative objectives (subcontracting goals) are established through market research; offerors propose goals that are based on total planned subcontracting dollars per FAR Subpart 19.7. The governments quantitative objectives can be used to determine/negotiate the acceptability of offerors proposed subcontracting goals.Market research must be accomplished to determine what level of participation is feasible for the market sector. This enables establishment of a minimum quantitative requirement (MQR) (if appropriate) based on the total contract value (dollars) and any other desired participation requirements.Requirements for evaluating small business participation are in FAR 15.304 and DFARS 215.304. The acquisition team has flexibility in determining how to implement solicitation requirements and evaluation factors or subfactors as appropriate for the circumstances of the acquisition. These must be stated in the solicitation and model contract when binding.  
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Socio-Economic Evaluation Schemes

• Pass/Fail (with a mandatory minimum)

• Adjectival Ratings with a mandatory minimum

• Adjectival Ratings without a mandatory minimum

• Other alternatives:
• Make small-business subcontracting an award fee criterion as part of a CPAF contract
• Consider small business subcontracting as part of CPARS

28
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Common Agency Evaluation Mistakes

• Making evaluation scheme too complex

• Making the socio-economic proposal submission more burdensome of the 
Small Business Subcontracting Plan & Small Business Participation Plan

• Ignoring red flags in offerors’ proposals

• Not understanding the difference between small business subcontracting 
plans and small business participation plans

29
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Common Contractor Mistakes

• Not complaining about the “grounds rules” for the procurement in a timely 
manner

• Not understanding the difference between small business subcontracting 
plans (SBSP) and small business participation plans (SBPP)

• Failing to support the realism of your subcontracting goals

30
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Additional Suggested Self-Study

• Responsibility Determinations/Certificates of Competency 

• Set-aside (total, partial) decisions

• Tiered/Cascading set-asides

• NAICS Code determinations

• Choosing the correct set aside (e.g., HUBZone vs. SDVOSB)

• SDVOSB/VOSB certification process

• Contract bundling issues (SBA, CICA)

• Randolph-Sheppard Act

• Buy American Act (BAA)

• Trade Agreements Act (TAA)

• Cybersecurity Maturity Model Certification (CMMC)

• DD-2345 (Militarily Critical Technical Data Agreement, re: Space & Military CUI)
31
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Contact
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Richard “Rick A to Z” Agopsowicz 
CorVantage, LLC. Executive Vice President, Program Execution

“Rick A to Z” leads CorVantage Program Execution of client strategies and programs to achieve their Business Objectives 
through Market Analysis, Pipeline and Business Development, Capture, Negotiations, and Public Sector Program Execution.

Professional Experience: 
• “A to Z” has over 45 total years of Government and Industry experience in operations and government acquisition across 
R&D and operational programs, complex program management, systems development engineering, Information Assurance, 
Information Operations/Cyber Development & Special Technical Operations, and business capture. 
• During his preceding 30-year career with the U.S. Air Force, he held positions from B-52 operational squadron level up to 
that of Director at the Air Force Information Warfare Center. He has spent 20+ years as an industry senior executive working 
with over 50 clients winning and executing programs. This includes leading over 170 campaigns across 42 Federal Agencies 
and 17 State & Local Governments as well as commercial business-to-business. He has worked in defense, homeland 
security, intelligence, Special Operations, energy, health and human services, biotechnology & life sciences, 
IT/telecommunications, and transportation.
• “A to Z” is actively involved in the Professional Services Council, Washington Homeland Security Roundtable, Coast Guard 
Industry Academy Alumni Association, University advisory boards, and Technology Incubators & Accelerators. He is a guest 
lecturer at Defense Acquisition University DAWIA Senior Program Management and Contracting Officer courses. He also is a 
professional educator in Accessing Government non-dilutive R&D Funding, Source Selection Evaluation, Innovative 
Contracting, DoD Adaptive Acquisition Framework, and Best Practices in Business & Capture Leadership with George 
Mason University, Public Contracting Institute, and Federal Publications Seminars as well as directly with CORTAC Clients.

About CorVantage, LLC. For more than 14 years, our team has worked together providing proven leadership to help our clients succeed in Business Expansion & Capture, and Public Sector 
Program execution. We bring a team of seasoned professionals which have demonstrated success and a commitment to foster a collaborative team environment. Our team leaders have an 
average of more than 25 years of experience capturing and managing multi-billion-dollar projects.
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Richard “A to Z” Agopsowicz 
Selected Previous Experience

• EVP, Business Capture & Program Sector 
Execution, CORTAC Group, Inc.

• Managing Director, Business Development, 
Robbins-Gioia, LLC.

• Senior Vice President, Capture Practice, Steven 
Myers & Associates

• Director, US Air Force Information Warfare 
Center (AFIWC/RM), and Technical Director, 
Advanced Programs “Skunk Works”

• Planner and operational lead conducting 
special operations in support of SOCOM, 
EUCOM, CENTCOM, LANTCOM, Intelligence 
Community, and UK MOD

• Conceptualized, organized, and led the 
development & employment of National level 
capabilities during Desert Storm Joint Force 
Component/Task Force Activities

• Program Manager, Air Force Information 
Systems Security Research & Development

• B-52 Squadron and Wing Combat Crew Flight 
Instructor (Defensive Air tactics, techniques, 
and procedures) and Combat Crew Training 
School Flight Instructor

• Strategic Air Command, 1st Combat Evaluation 
Group, COMBAT SKYSPOT instructor, as well as 
assigned to multiple 1CEVG Sites
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www.publiccontractinginstitute.com
1-202-775-7240

• Rick “A to Z” Agopsowicz
• Executive Vice President, Program Execution

• CorVantage, LLC
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