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Why is this an Important Topic?

 Because the Federal Acquisition Regulation (FAR) 
is the Holy Bible to most federal agencies

 Because primes need to know what they are 
getting into when they are awarded a contract

 Because subs need to know what they have to 
take as flow-downs

 Because knowledge is power
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Relation to Statutes

 Statutes remain the law of the land, but the FAR is 
designed to implement the statutes

 The FAR brings the statutes to the working level

 The FAR has been in effect since April 1, 1984, and 
represents lessons learned by the Government over 
the last 200 years

 The FAR has the force and effect of law

 The Administrative Procedure Act (APA) provides the 
backdrop
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The APA

 Requires agencies to publish proposed rules 
for public comment via the Federal Register

 Provides that agency officials’ decisions 
cannot be overturned unless determined to 
be arbitrary and capricious
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Impact of FASA and FARA

 The Federal Acquisition Streamlining Act of 1994 (FASA) 
and the Federal Acquisition Reform Act of 1995 (FARA) 
are statutes passed in order to inject commercial 
concepts into Federal acquisition

 Designed to make the Federal sector less unattractive to 
commercial vendors

 Led to a wholesale rewriting of the FAR
 The revised FAR is written in broad, generic terms, 

thereby giving contracting officials much more discretion
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FAR Myths

 Government personnel, particularly 
contracting officers, know the FAR by heart 
and certainly better than I do 

 The FAR can only be used as an offensive 
weapon by the Government

 I’m a subcontractor, so I have a lot less 
exposure to the FAR

6



An Overview of the FAR

 Found at Ch. 1 of the Title 48 of the Code of 
Federal Regulations (CFR)

 Electronic versions are available at 
http://www.acquisition.gov/far

 FAR is divided into eight subchapters and 53 
parts

 Parts are divided into subparts, sections and 
subsections
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An Overview of the FAR

 The FAR is issued and maintained jointly under 
the statutory authority granted to the Secretary 
of Defense, the Administrator of the GSA and the 
NASA Administrator

 Statutory authority to issue and revise the FAR 
has been delegated to the Procurement 
Executives in those agencies

 The Office of Federal Procurement Policy (OFPP) 
provides overall direction for government-wide 
procurement policies, regulations and procedures
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An Overview of the FAR

 The Federal Acquisition Regulatory Council 
manages, coordinates, controls and monitors 
the maintenance and issuance of changes in 
the FAR

 Revisions to the FAR are issued via Federal 
Acquisition Circulars once they have gone 
through the Federal Register process required 
by the APA
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An Overview of the FAR

 The FAR organizational system applies to the 
FAR and all agency supplements (FAR 1.303)

 Under the FAR numbering system, the digits to 
the left of the decimal point represent the 
part number; the digits to the right of the 
decimal point and to the left of the dash 
represent the subpart and section

 The digits to the right of the dash represent 
the subsection
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An Overview of the FAR

 Example – FAR 15.403-1 

• FAR Part 15

• FAR Subpart 15.4

• Section 15.403 

• Subsection 15.403-1

FAR 
15.403-1 

FAR Part 15

FAR Subpart 
15.4

Section 
15.403 

Subsection 
15.403-1
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An Overview of the FAR

 FAR Subpart 52.2, “Texts of Provisions and 
Clauses,”  contains all clauses and provisions

 All clauses and provisions thus begin with 
“52.2”

 The next two digits correspond to the FAR part 
in which that particular clause or provision is 
discussed and “prescribed”

 The number following the hyphen relates to 
the number of clauses and provisions related 
to that FAR part
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An Overview of the FAR

 Example – FAR 52.243-1, “Changes—Fixed 
Price,” is the first clause drafted to deal with 
changes
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An Overview of the FAR

 Matrix

• Each clause or provision listed in the FAR cross-
references a FAR section that prescribes when it 
should or may be included in a contract

• The “FAR Matrix” in FAR Subpart 52.3, “Provision 
and Clause Matrix,” summarizes these 
prescriptions
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An Overview of the FAR

 Agency Supplements

• Agency FAR supplements that further implement 
something that is covered in the FAR must be 
numbered to correspond to the appropriate FAR 
number

• For example, FAR Part 27, “Patents, Data and 
Copyrights,” is supplemented by DOD FAR 
Supplement 227, “Patents, Data and Copyrights”

• The Air Force supplement is AFARS Part 5127, 
“Patents, Data and Copyrights”
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An Overview of the FAR

 Agency supplements that supplement the 
FAR, i.e., discuss something not addressed in 
the FAR, must utilize the number “70” and up

 For example, the Dept. of Interior, whose 
assigned chapter number in Title 48 is 14, 
would use Part 1470, Subpart 1401.70, 
Section 1401.370, or Subsection 1401.301-70 
[FAR 1.303(a)]

 Another example:  DOD FAR Supplement 
215.404-71, “Weighted Guidelines”
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Basic Principles of Working 
with the FAR

 Make sure you are working with the right 
regulation

• The regulation in effect on the date your contract 
was awarded will always govern the contract, 
unless the parties agree otherwise [FAR 1.108(d)]

• The FAR does not cover all Federal agencies—for 
example, the FAA and the Postal Service have their 
own regulations

• Always check to make sure your copy of the 
regulations is current
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Basic Principles of Working 
with the FAR

 Try to ascertain the relationship between the 
FAR’s “prescriptions” and the standard clauses

 That will give you an idea of whether a clause 
should be in the contract

 If the FAR language is not clear on its face, 
check to see if there is any case law that 
explains or applies the language

 If you still have questions, ask someone who 
should know
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Basic Principles of Working 
with the FAR

 Check the Table of Contents and the Topical 
Index

 Exhaust the Regulation Tree

• Check to see if any supplemental regulations 
affect your issue
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Basic Principles of Working 
with the FAR

 Don’t ever assume you know the FAR by heart

• It is an evolutionary document, constantly 
undergoing change

• It is written broadly and generically, and seems to 
change color and shape depending on the facts 
that are applied to it
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Terms of Art

 The world of Government contracting is filled 
with terms of art

 These terms are frequently words that have a 
common meaning in everyday life but a 
special meaning in Government contracts

 Examples include “termination,” “discussions” 
and “changes”

 To understand the full meaning of these 
words, you should start by checking to see if 
they are defined in the FAR
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Terms of Art

 Most terms are defined in FAR Part 2

 If a word or phrase is in FAR Part 2, the definition 
applies throughout the FAR [FAR 2.101(a)] unless 
the context in which the word or term is used 
clearly requires a different meaning

 If a word or phrase is defined in another FAR part, 
then that particular definition only applies to that 
part [FAR 2.000(a)]

 Undefined words retain their common dictionary 
meaning [FAR 1.108(a)]
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Terms of Art

 Some terms of art are derived from the case 
law

• For example, the doctrine of “course of conduct” 
is a creature of case law—you will not find it in the 
statutes or the FAR

• The same is true of “meaningful discussions”

 In other words, there are things outside the 
FAR that can affect the meaning and effect of 
the FAR
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Terms of Art

 One of the most important words in the FAR is 
“shall”

 FAR Part 2 says that “shall” and “must” mean 
the imperative

 Webster’s Dictionary says that “imperative” 
means absolutely necessary or required

 FAR Part 2 says that “may” denotes the 
permissive

 Webster’s says “permissive” means optional
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Tips for Prime Contractors

 Stay on top of changes to the FAR

 Review the RFP to make sure it has the right 
clauses in it

 If you have any concerns about what is in or 
not in the RFP, communicate with the C.O. in 
writing as soon as possible and certainly 
before offers are due, and be prepared to tie 
your position to the FAR

 Use the prime contract as your guide to 
preparing your subcontracts
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Tips for Prime Contractors

 Watch out for “local clauses” in a solicitation

 Beware of “boilerplate”

 Do not use a “one size fits all” approach to 
drafting your subcontracts
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Tips for Subcontractors

 Review a proposed subcontract carefully to 
ensure that you can live with its terms

 When it comes to flow-down clauses, determine 
whether they are appropriate

 Check for altered or “camouflaged” clauses
 If you are aware that a clause is not a mandatory 

flow-down clause, you need to make a decision 
as to whether and how to challenge it

 Your knowledge of the FAR is vital in making any 
such challenge

 Beware of “boilerplate”
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Tips for Subcontractors

 Use the guide published by the National Defense 
Industrial Association, “A Study of the 
Applicability of FAR Clauses to Subcontracts 
Under Prime Defense and NASA Contracts”

 Order it at http://www.ndia.org
 Another excellent guide is The Government 

Subcontractor’s Guide to Terms and Conditions by 
Kenneth R. Segel, published by Management 
Concepts, Inc. (www.managementconcepts.com)

 Always remember that these guides are tools, 
and not the original source, but they make it 
easier to confirm things if you have any doubts
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Solving a Problem

 First, make sure you have the facts—until those 
are nailed down, the next step is a waste of time

 Then ask two questions:  “What does the 
contract say?” and “What do the regulations 
say?” (And make sure you have the entire 
contract and the right regulations)

 Those two questions will resolve more than 80 
percent of your problems, even if you don’t like 
the answer

 For the 20 percent remaining, you will need to 
review the case law and make a business decision 
on how to proceed
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Conclusion

 The FAR is here to stay, so you and your team 
need to become familiar with it

 Knowledge of the FAR is a key to success, 
regardless of your position

 Be proactive—keep up on our industry 
through regular reading of periodicals that 
cover our business

 Develop a lessons learned program for your 
office
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Working with the FAR

Q & A
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Thank you

Timothy Sullivan
Thompson Coburn LLP

1909 K St., N.W., Suite 600
Washington, DC 20006

(202) 585-6930
tsullivan@thompsoncoburn.com
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