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Risk Management in Government Contracts

,vj/ ' } \\“i .{\/
L—*‘\’l 1,(. ‘\l’
bl

« The Government wants everything in its contracts,
using the “power of the purse” to advance its policies
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Risk Management in Government Contracts (cont’d)

« Some clauses MUST be flowed down to subcontractors,
per the terms of the specific clause SUBCONTRACT
* Also helps manage prime contractor’s risk




Risk Management in Government Contracts (cont’d)

P Page 64 of 142
52.215-12{Dev)  Sub Certified 252.203-7001 Prohibition On Persons Convig
2022-00001) Contract-Related Felonies Page 65 of 142
52.215-13 Subcontractor Certified 252.203-T002 Requirement to Inform Employ
Section | - Contract Clauses 52.215-14 Integrity of Unat Prices 52.223-18 Encouraging Contractor Poli 252.203-7003 Agency Office of the Inspector 252.237-1037 Validation of Restnctive Markings on Technical Data JAN 2023
B 52.215-15 Pension Adjustments an While Driving 25; Disclosure OF Information 2 238-7003 Capture and Detention DEC 1991
CLAUSES INCORPORATED BY REf|  32215-17 Waiver of Facilitics Cap 5222319 Compliance with Environme, Payment For Contract Line or 232-7003 Electronic Submission of Payment Requests and Receiving  DEC 2018
o . 52.215-18 Reversion or Adjustmen{ Acrosols Priced Reports
(PRB) Other than Pensiof Privacy Act Notification Control OF Government Persol 252.232-7010 Levies on Contract Payments DEC 2006
52.215-19 Notification of Cwnershy Privacy Act Antiterrorism Awareness Tram| — 252.233-7001 Choice of Law ((hverscas) JUN 1997
52.202-1 Definitions ¥ . R
533031 Giratuities 5121521 ““I““_T_m‘m-_‘_‘ for cc“-_'_ﬁ 52.215-13 Restrictions on Certain Foreil Limitations on the Use or Disc 252.242-T006 Accounting System Admlr_uslratu:ln FEB 2012
572035 Covenant Against Other Than Certified Cof 52.227-1 Authorization and Consent Contractor Reported Cyber Ing 2 R for I:qm_tlable Adjy ) DEC 2022
57 3036 Restrictions On Su Si.flfa-; Allz‘ahlc Cost And Pay 53,9973 Notice And Assistance Rega 2 Safeguarding Covered Defensd 2 Subcontracts for Commercial Products or Commercial JAN 2023
. . 52.216- Fixed Feo ;i dent Reporting Services
52.203-7 Anti-Kickback Prof e . Infringement Incident Reporting . ) )
573038 Cancellation, Rese 52.216-11 Cost Contract--No Fee | 529984 Waorkers' Compensation and 253 304-T015 Motice of Authorized Disclosad 2 Contractor Purchasing System Administration MAY 2014
- Improper Activity 522194 Motice of Price Evaluati 511987 Insurance—Liability To Thin Support 2 Tagging, Labeling, and Marking of Government-Furnished  APR 2012
N ; Business Concerns - P 589 9 L . Promerty
243 ! 52.229-12 Tax on Certain Foreign Proc 252 204-T018 Prohibition on the Acquisition roperty
52.203-10 P|_1c_c O_r Fee Adjus 52.219-8 (Dev) Utilization of Small Bus 2309 . @ ;m . Telecommunications Equipmef 252.245-7002 Reporting Loss of Government Property JAN 2021
52.203-12 Limitation On Pay| U002} 52.230-2 Cost Accounting Standards . =quip 2522457003 Contractor P M. System Admi APR 2012
Transactions 5 e T e 52.230-6 Admumistration of Cost Accol Provision Of Information To (] P o 7 Property T System [ _;“ T A
5330313 Contractor Code o 522199 Small l:}usml:hs:ﬁubcont §2912.9 Limitation On Withholding Subcontracting With Firms Th| 245-7004 {Dev) Reporting, Reutilization, and Disposal (DEVIATION 2022- NOV 2021
2'; ” ; ! 52.219-14 (Dev) Limitations on Subcontry 51337.17 Interest The Government of a Country O]
2.203-16 Preventing Persang 55 519.16 Liquidated Damages-Su - o . Terrori 2 Warranty OF Data MAR 2014
52.203-19 Prohibition on Req| 3 , 52.232-18 Availability Of Funds crronism van )
52.219-33 Nonmanufacturer Rule A Itemn Unigue Identificat d 2 MNaotification of Potential Safety lssues JAN 2023
Agreements or Stal o — 52.232-20 Limitation Of Cost mgue ldentification an . S . I
‘ 3 52.222-3 Convict Labor 5 PR Sl Reporting of Government-Fur 4 Safety of Facilities, Infrastructure, and Equipment for QCT 2010
52.904-2 Security Requirem| 522774 Contract Work Hours an) 52.232-22 Limitation Of Funds ~cporting ot tr X Military Operations
52.204-4 Printed or Copied - - . ’ 52.232.23 Assignment Of Claims Use of Government-Assigned N Ry . ) )
- Compensation = Cost Estimating System Requi 2 Contractor Counterfeit Electronic Part Dietection and JAN 2023
Content Paper 5299219 Child Labor - Cooperati 52.232.25 Al | Prompt Payment (Jan 2017) J -0 imating '.}__ ! Avoidance System
52.204.9 Personal Identity Contracts for Materials, 52.232-33 Payment by Electronic Funds Cost Estimating System Requiy -, s § Eloctronic Parts 13034
y N A e 5 S$mall Business Subconlral:‘ling 252.246-Tn Sources of Electronic Parts JAN 202
52.204-10 Reporting Executi Prohibition Of Segregatd [\‘Janagtmcn.l. R Drug Free Work E 252.247-7023 Transportation of Supplies by Sea JAN 2023
Subcontract Award Equal Opportunity 52.232-39 Unenforceability of Unawthol rug Free roree Transportation of Supplics by Sea JAN 2023
52.204-12 Unigue Entity Iden| {otifi . 52.23240 Providing Accelerated Paym Prohibition On Storage, Treatn
35 3 p ard Notification Of Visa Des b Hazardous Materials
52.204-1 System for Aw: it ] Subcontractors HTCCRES §
52.204-14 Service Contract R} B Y v w|  $2.233-1 Ak Disputes (May 2014) - Alter] ~ 232-225-7002 Qualifying Country Sources Aj ES INC T ULL TEXT
-2 by Equal Opportunity for W -2 isputes {May 2014) ol 3533757004 Renort of Intended Performand ~ CLAUSES INCORPORATED BY FULL TEXT
$2.204-15 Service Contract R 5222237 Employment Reports on| 322333 Altl Protest After Award (Aug 19] =75 ndl‘:’_‘ JaSubmission afic
Delivery Contracts 5222240 Motification of Employe 521.237-2 Protection Of Government B 2522257012 :rcfc:n::c ;:‘E;nn:::ﬂl‘;:m:
52.204-18 Commercial and G Relations Act \."l.'gt.lslllﬂﬂ ) ; ;ZS—TUZI Trade Agreements—Basic B 52.2(4-27 PROHIBITION ON A BY TEDANCE COVERED APPLICATION (JUN 2023)
52.204-19 ]pcnr[mn_llm'l by Ry 5222241 Service Contract Labor § 52.237-3 Continuity OF Services o ;2 4 & L '.a.d
L'ert_lﬂu:ahuns. 52.222-43 Fair Labor Standards Ac 52,2421 Notice of Intent to Disallow 251.225-T036 :fll!’ Aﬁnpﬁ-:,n“h“g[r ide Agl (a) Definitions. As used in this clause—
5220421 Basic Standards - Price Adjust]  52.242-3 Penaltes for Unallowable Cd .. - PR S
& - - . - . 252.225- : rrorism/Force Protection) L . . .
Systerms . Contracts) o 522424 Certification of Final Indirec Contractors Dutside the United Covered application means the social networking service TikTok or any successor application or service developed
52.204-23 'f“’h'b“m“ on Conj Combating 'mf_ﬁflk-_‘flgl 52.242.5 Payments to Small Business Ex n-(‘u;utml]ed ltems or provided by ByteDance Limited or an entity owned by ByteDance Limited.
l'?.tr\'lt‘l.'.‘i L)r\j:_lnp:' I:r_np_l.u}'mem I-_'Jlglblllt_}' 52.242-13 Bankruptcy PmlEbitiun Regarding Busines|
Covered Entities Minimum Wages for Co| 52,2432 Al | Changes—Cost-Reimbursem Rt e Information technalogy, as defined in 40 U.S.C. 11101(6)-
52.204-25 thlhmun o Con Order _144.1.0 I 52.244-5 Compctition In Subcontractis 252.225-T060 Prca:hlbitiun on Certain Procure|
9__“-‘1 Video Surveill 5222162 Paid S_'-(k Leave F-ﬂd’-'f H 522445 Subcontracts for Commercia B Uyehur Astonomous Remion (1) Means any equipment or interconnected system or subsystem of equipment, used in the automatic acquisition,
52.208-9 Contractor US“__"f 2 P°u'-“-"_3“ P“'I"m“u“ and Services 252.237-7013 I{:?hls in Techmical .IJataE—g-Or.h storage, analysis, evaluation, manipulation, management, movement, control, display, switching, interchange,
52.209-6 Protecting the Gow) 322236 Drug-Free Workplace 52.245-1 Altl Government Property (SEPY 777 m&’ Commercial Services transmission, or reception of data or information by the executive agency, if the equipment is used by the
With Contractors [ 52.223-10 Waste Reduction Prograf 52,2459 Usc And Charges 353 33 ieehts in Other Than Cor executive agency directly or is used by a contractor under a contract with the executive agency that requires the use-
Debarment 52.223-11 Ozone-Depleting Substa 59 946.93 Limitation OF Liability 252.227-1014 ';’ﬁc "'; her Than € ‘]”"Em
I i ae o I e Other T Ci .
52299 Lpdatcs._uf Publict 223313 I"otcn.ug]. Hydrru.ﬂu?TQF‘a 51.24p-25 Limitation Of Liability--Sen] 953 3377016 I{ighlrs inaI;ln:l ZTT ﬂt;:al I:E]: (i) OF that equipment; or
Rest?h-]hlmy 'f[m 2 .:«n:qulsmcn nrEPEAT - 52.249-6 Termination (Cost Reimbmrs 252 2277017 Identification and Assertion of|
$2.209-10 Prohibition on Con 014 57.249.14 Excusable Delays B (ii) Of that cquipment to a significant extent in the performance of a service or the furnishing of a product;
Corporations 5222314 Acquisition of EPEAT - 32 - S ¥ Iv S0 Restrictions auip N pe g
. y R . 52.251-1 Grovernment Supply Sources 359 937  dats ; i . . . L . . . .
52.210-1 Market Rescarch 52 ,‘,3-15 Energy Efficiency i Eng 53.351-2 Interagency FL“I;'P. i 252.227-7019 ;a:;d:?;:’::‘ms:gcfdll{c;mc (2) Includes computers, ancillary equipment {including imaging peripherals, input, output, and storage devices
52.211-5 Material Requirem) 52.123-16 Acquisition of EPEAT ( Related Services e TVETY L1 | ecumcy necessary for security and surveillance), peripheral equipment designed to be controlled by the central processing
52.215-2 Audit and Records Products - o y Deferred Ordering OF Technic: itof sof firmw: nd simila ced services (including s ; and related
253 o . . . unit of a computer, software, firmware and similar ures, services (including s It services), relate:
52.253-1 Computer Generated Forms Technical Data--Withholdi P pros g SUppo
522158 Order of Preceden 252 201-7000 Contracting Officer's Repres cchmcal Data-—Wit ing resources: but
52.215-10 Price Reduction fi Py e
. - — > 252 205-T000 Requirements Relating to Coley . . . . . .
52.215-11 Price Reduction for Defiective Certified Cost or Pricing Data-- JUN 2 Officials N (3) Does not include any equipment acquired by a Federal contractor incidental to a Federal contract.
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Risk Management in Government Contracts (cont’d

Page 65 of 142

252.227-T037 Validation of Restnictive Markings on Technical Data JAN 2023
» Flow down by reference BRE e
252 Electronic Submission of Payment Requests and Recerving DEC 2018

Reports
I - 252.232-T010 Levies on Contract Payments DEC 2006
I St/attac h m e n tS 252.233-7001 Choice of Law (Overseas) JUN 1997
( 252 242-T006 Accounting System Administration FEB 2012
252 243-T002 Requests for Equitable Adjustment DEC 2022
252 244-T000 Subcontracts for Commercial Products or Commercial JAN 2023
Services
- - 252 244-T001 Contractor Purchasing System Administration MAY 2014
[ ] F I OW d OWn b f u | | te Xt I n C O r O ratl O n 252.245-T001 Tagging, Labeling, and Marking of Government-Furmshed ~ APR 2012
Property
252.245-T002 Reporting Loss of Government Property JAN 2021
252 245-T003 Contractor Property Management System Administration APR 2012
252 245-7004 (Dev) Reporting, Reutilization, and Disposal (DEVIATION 2022- NOV 2021
. 7 ” 00006)
 Be mindful of the "undated” problem
252 246-T003 Notification of Potential Safety lssucs JAN 2023
252.246-T004 Safety of Facilities, Infrastructure, and Equipment for OCT 2010
Military Operations
252 246-T0OT7 Contractor Counterfeit Electronic Part Detection and JAN 2023
Avordance System
L] 5 2 244— 6 VS 5 2 244— 6 ( F E B 2 02 3) 252 246-TO0R Sources of Electronic Parts JAN 2023
" " " 252.247-7023 Transportation of Supplics by Sea JAN 2023

552.24?-7023 Transportation of Supplies by Sea JAN 2023

« Should clauses automatically refresh as CLALNES INCORPORATED Y FULL TET
they are u pd ated i n th e FAR? 52.204-27 PROHIBITION ON A BYTEDANCE COVERED APPLICATION (JUN 2023)

(a) Diefinitions. As used in this clause--

Covered application means the social networking serviee TikTok or any successor application or service developed
or provided by ByteDance Limited or an entity owned by ByteDance Limited.

Information technology, as defined in 40 U.S.C. 11101(6)--

(1) Means any equipment or interconnected system or subsystem of equipment, used in the automatic acquisition,
storage, analysis, evaluation, manipulation, management, movement, control, display, switching, interchange,
transmission, or reception of data or information by the executive agency, if the equipment is used by the

exceutive agency directly or is used by a contractor under a contract with the exccutive agency that requires the use-
(1) OFf that equipment; or

(1) Of that equipment to a significant extent in the performance of a service or the furnishing of a product;

(2) Includes computers, ancillary equipment (including imaging peripherals, mput, output, and storage devices
necessary for security and surveillance), penipheral equipment designed to be controlled by the central processing
unit of a computer, software, firmware and similar procedures, services (including support services), and related

resources; bt

(3) Does not include any equipment acquired by a Federal contractor mcidental to a Federal contract.

KUTAKROCK 7
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Risk Management in Government Contracts (cont’d)

* Flow down without alteration

* For example: Data Rights (DFARS 227.7103-15) & Computer
Software (227.7203-15)

 Limitations on a Subcontractor's right to sell directly to the
Government, FAR 3.503-1

* Flow down with alteration

* Incorporating a clause without modification can create confusion
(e.g., 52.233-1, Disputes)

« May also grant a prime contractor more rights than you intend

KUTAKROCK g



“Self-Deleting”

« Companies will often argue that certain clauses do
not apply, making the clause “self-deleting”

e FAR 52.222-41, Service Contract Labor Standards

* FAR 52.225-26, Contractors Performing Private Security Functions Outside the
United States

* FAR 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations

* There is no such thing as “self-deleting”

« But the concept might help the subcontractor assess the relative risk of a clause...

KUTAKROCK 9



The Christian Doctrine

« Be mindful of the Christian Doctrine
* G.L. Christian & Assocs. v. United States, 312 F.2d 418, 160 Ct. Cl. 1 (1963)

« Certain rules and contract clauses have the force and effect of law even though
not expressly incorporated in a prime contract

* “Deeply ingrained strand of public procurement policy”
« Such as, for example, the Termination for Convenience clause (52.249-2)

« Open debate as to whether the Christian doctrine applies at the
subcontractor level

 BUT...

KUTAKROCK 10
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The Christian Doctrine (cont’d)

» The Office of Federal Procurement Policy (OFCCP) issued at least two decisions U.S. DEPART
extending Christian to subcontractors in the healthcare field

« Radically expansive view of Christian doctrine

« OFCCP v. UPMC-Braddock, ARB Case No. 08-048 (May 29, 2009)
* Relates to Federal Employee Health Benefits Program (administered by Office of Personnel Management)

« Equal Employment Opportunity (EEO) clauses under jurisdiction of Department of Labor and OFCCP may
be subject to the Christian doctrine or incorporated into subcontracts by operation of language of authorizing
statute or Executive Order

* In March 2013, the D.C. District Court affrmed OFCCP'’s ruling by granting the Government’s motion for
summary judgment

« The case was appealed to the D.C. Circuit and was dismissed as moot in November 2014 because the
Secretary of Labor issued a five-year moratorium on the enforcement of the socioeconomic requirements for
TRICARE subcontractors

« OFCCPv. Fla. Hosp., DOL OALJ No. 2009-OFC-00002 (Oct. 18, 2010)
* Relates to TRICARE (administered by the Department of Defense)

« Complaint dismissed on appeal

« Better, more recent decision: Energy Labs, Inc. v. Edwards Engineering, Inc., No. 14-C-7444,
2015 WL 3504974, at *5 (N.D. Illl. June 2, 2015) — Christian does not apply to subcontractors

- KUTAKROCK "




Flowdowns

* “Mandatory” vs. “Necessary” flowdowns

 Certain clauses mandated by law (examples)
« Contractor Code of Business Ethics and Conduct
« Small Business
» Socioeconomic/Equal Opportunity
 Human Trafficking
« Ban on Huawel/ZTE telecommunications equipment
» TikTok ban
« NEW: Federal Acquisition Supply Chain exclusion orders (December 2023)

« Other clauses must be included as a practical matter to ensure
prime contract compliance

KUTAKROCK 1



Flowdowns (cont’d)

« The FAR distinguishes between flowdowns for commercial and
non-commercial subcontracts

 If you have a non-commercial subcontract...

* You may end up taking just about everything that the prime chooses to flow
down

* You may have limited leverage...

( \\ Everyth '-ng
Y but

WM 4PUBLIC
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“Mandatory” Flowdowns

* Commercial subcontracts under non-commercial prime contracts
* FAR 52.244-6(c), Subcontracts for Commercial Products and Commercial Services

1. FAR 52.203-13, Contractor Code of Business Ethics

and Conduct
. | Roi :

3. FAR 52.203-17, Contractor Employee Whistleblower
Rights

4. FAR 52.203-19, Prohibition on Requiring Certain
Internal Confidentiality Agreements or Statements

5. FAR 52.204-21, Basic Safeguarding of Covered
Contractor Information Systems

6. FAR 52.204-23, Prohibition of Contracting for Hardware,
Software, and Services Developed by Kaspersky Lab
and Other Covered Entities

7. FAR 52.204-25, Prohibition on Contracting for Certain
Telecommunications and Video Surveillance Services or
Equipment

8. FAR 52.204-27, Prohibition on a ByteDance Covered
Application

9. FAR 52.204-30, Federal Acquisition Supply Chain
Security Act Orders—Prohibition

KUTAKROC
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10.
11.
12.

13.
14.

15.
16.

17.
18.
19.
20.
21.

22.

23.

FAR 52.219-8, Utilization of Small Business Concerns
FAR 52.222-21, Prohibition of Segregated Facilities
FAR 52.222-26, Equal Opportunity

FAR 52.222-35, Equal Opportunity for Veterans

FAR 52.222-36, Equal Opportunity for Workers with
Disabilities

FAR 52.222-37, Employment Reports on Veterans

FAR 52.222-40, Notification of Employee Rights Under the
National Labor Relations Act

FAR 52.222-50, Combating Trafficking in Persons
FAR 52.222-55, Minimum Wages under E.O. 13658
FAR 52.222-62, Paid Sick Leave under E.O. 13706
FAR 52.224-3, Privacy Training

FAR 52.225-26, Contractors Performing Private Security
Functions Outside the United States

FAR 52.232-40, Providing Accelerated Payments to Small
Business Subcontractors

FAR 52.247-64, Preference for Privately Owned U.S.-Flag
Commercial Vessels

14
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“Mandatory” Flowdowns (cont’d)

under commercial prime contracts

* FAR 52.212-5(e)(1), Contract Terms and Conditions Required To Implement Statutes
or Executive Orders—Commercial Products and Commercial Services

13.
14.

1. FAR 52.203-13, Contractor Code of Business Ethics
and Conduct

2. FAR 52.203-17, Contractor Employee Whistleblower
Rights

3. FAR 52.203-19, Prohibition on Requiring Certain
Internal Confidentiality Agreements or Statements

4. FAR 52.204-23, Prohibition of Contracting for
Hardware, Software, and Services Developed by
Kaspersky Lab and Other Covered Entities

5. FAR 52.204-25, Prohibition on Contracting for Certain
Telecommunications and Video Surveillance Services
or Equipment

6. FAR 52.204-27, Prohibition on a ByteDance Covered
Application

7. FAR 52.204-30, Federal Acquisition Supply Chain
Security Act Orders—Prohibition

8. FAR 52.219-8, Utilization of Small Business Concerns

9. FAR 52.222-21, Prohibition of Segregated Facilities

10.FAR 52.222-26, Equal Opportunity

11.FAR 52.222-35, Equal Opportunity for Veterans

12.FAR 52.222-36, Equal Opportunity for Workers with

pusLic  Disabilities KUTAKROCK
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15.
16.
17.

18.

19.
20.
21.
22.
23.

24.

25.

. FAR 52.247-64, Preference for Privately Owned U.S.-Flag

FAR 52.222-37, Employment Reports on Veterans

FAR 52.222-40, Notification of Employee Rights Under the
National Labor Relations Act

FAR 52.222-41, Service Contract Labor Standards
FAR 52.222-50, Combating Trafficking in Persons

FAR 52.222-51, Exemption from Application of the Service
Contract Labor Standards to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements

FAR 52.222-53, Exemption from Application of the Service
Contract Labor Standards to Contracts for Certain Services—
Requirements

FAR 52.222-54, Employment Eligibility Verification (“E-Verify”)
FAR 52.222-55, Minimum Wages under E.O. 13658

FAR 52.222-62, Paid Sick Leave under E.O. 13706

FAR 52.224-3, Privacy Training

FAR 52.225-26, Contractors Performing Private Security Functions
Outside the United States

FAR 52.226-6, Promoting Excess Food Donation to Nonprofit
Organizations

FAR 52.232-40, Providing Accelerated Payments to Small
Business Subcontractors

Commercial Vessels 15



“Mandatory” Flowdowns (cont’d)

« Why two different lists?

* Most companies simply combine the two lists from 52.244-6
and 52.212-5(e) for commercial subcontracts

« Approximately 28 clauses
« Simpler to have a single process in place

(V

KUTAKROCK 16




“Necessary” Flowdowns

« But “mandatory” does not necessarily mean “only”...
* FAR 52.244-6(c)(2):

While not required, the Contractor may flow down to subcontracts for
commercial products or commercial services a minimal number of additional
clauses necessary to satisfy its contractual obligations.

KUTAKROCK 17



“Necessary” Flowdowns (cont’d)

 Some clauses, as a practical matter, may need to be included in the
subcontract to meet prime contract requirements

« Examples:
» Cybersecurity (especially DFARS 252.204-7012)
« Buy American/Country of Origin

« Sourcing restrictions (including DFARS 252.246-7008, Sources of Electronic
Parts)

» Technical data rights/computer software rights
« Cost or pricing data

« Audit

» Background check/facility access

» Organizational Conflicts of Interest (OClIs)

« H-Clauses

KUTAKROCK 18



“Necessary” Flowdowns (cont’d)

 But see DFARS 252.244-7000, Subcontracts for Commercial Products or
Commercial Services (NOV 2023):

“The Contractor shall not include the terms of any Federal Acquisition
Regulation (FAR) clause or Defense Federal Acquisition Regulation
Supplement (DFARS) clause in subcontracts for commercial products or
commercial services at any tier under this contract, unless....”

= Specified in a particular clause
= Listed in 52.244-6 and 52.212-5(e)

 Likely impact of new DFARS rule:
v Non-Commercial subcontracts = “kitchen sink” approach
v' Commercial subcontracts = “tailored” approach (if possible)

v" No clear consequences if a prime contractor flows down too many
clauses...

KUTAKROCK 19




“Necessary” Flowdown Clauses (cont’d)

« What if the clause says that you must flow it down, but it is not listed on 52.244-6 or
52.212-5(e)?

* E.g., 52.203-7(c)(5), Anti-Kickback Procedures
« Which version of the clause applies if it is undated?
« E.g., 52.222-50, Combatting Trafficking in Persons

« How far down in the supply chain do these flowdowns need to go?

« “All the way down...”

« What do you do when your supplier/subcontractor won’t agree to a flowdown
clause?

* |t depends on who has the leverage...

KUTAKROCK 20



Other Flowdowns

« “Standard” terms & conditions may substitute for “flowdown”
clauses

« Examples:
v Termination (incl. Termination for Convenience)
v Default
v Excusable Delay
v’ Liquidated Damages
v’ Delivery/Shipping
v'Inspection/Warranty
v’ Limitations on Liability
v Payments
v'Changes
v Audit
v’ Disputes
v Choice of Law

KUTAKROCK




Quiz/Recap
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Quiz/Recap

1. Why do prime contractors typically flow down so many subcontract
requirements?

Because they are lazy

a.
b. Because the prime contract with the government requires them to flow down
every single clause, even to commercial subcontracts

c. Because they are trying to manage their contract risk
d. Because they will be suspended or debarred if they do not

ANSWER: C, Manage contract risk. While prime contractor flowdowns often feel abusive and
lazy, there is a reason for them. Admittedly, many prime contractors “overflow” their flowdown
clauses, but these companies are usually trying to manage the risks under their prime contract
— ensuring that the government customer gets exactly what it needs and that certain clauses
required to be flowed down in the prime contract are included in the subcontract. If a prime
contractor does not flow down the necessary clauses, the company will probably not be
suspended or disbarred, but it could be deemed to have breached its prime contract and could
be forced to update its policies and procedures to meet the government’s requirements.

KUTAKROCK 23



Quiz/Recap

2. True or False: FAR 52.225-26, Contractors Performing Private Security
Functions Outside the United States, is a “self-deleting” clause if you are
not performing private security functions outside the United States.

a. Tlrue
b. False
c. ‘I never see this clause, anyway, so it doesn'’t really matter...”

ANSWER: B, False. There is no such thing as “self-deleting.” So, if FAR 52.225-26 is included
in your subcontract, then you could be required to comply. However, as a practical matter, if you
are not performing private security functions outside the United States, then the risk of being
impacted by this clause is low. But please remember... “low” is not “zero.”

KUTAKROCK 2



Quiz/Recap (cont’d)

3. True or False: Based on current authority, the Christian doctrine does not
pose a substantial risk of FAR and DFARS requirements being implied in
your subcontract as a matter of law.

a. True
b. False
c. ‘I believe in separation of church and state...”

ANSWER: A, True. The Christian doctrine is a principle that applies at the prime contract level
when the government accidentally omits a contract requirement reflecting a deeply ingrained
strand of public procurement policy. A subcontract between two commercial companies does
not raise the same legal concerns, and current authorities reject the idea that the Christian

doctrine should apply at the subcontract level. While there were some Department of Labor

decisions from fifteen years ago holding differently, those decisions were ultimately rejected and
are not controlling authority.
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Quiz/Recap

4. Which of these is NOT a mandatory flowdown under FAR 52.244-6 or
52.212-5(e) for commercial subcontracts?

FAR 52.203-13, Contractor Code of Business Ethics and Conduct
FAR 52.204-27, Prohibition on a ByteDance Covered Application
FAR 52.222-54, Employment Eligibility Verification

FAR 52.249-2, Termination for Convenience

None of the above

©T Qo0 TR

ANSWER: D, Termination for Convenience. 52.249-2 is not listed as a mandatory flowdown in
commercial subcontracts while the other three clauses are. While it is probably a good idea for
a prime contractor to include some type of a Termination for Convenience clause in its
subcontracts, FAR 52.249-2 is not a mandatory flowdown. Most government contractors
typically flow down the clause (with modification) as a “necessary” flowdown or include some
kind of tailored termination clause in their standard terms and conditions.
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Quiz/Recap

5. Which of the following could represent a “necessary” flowdown
requirement that a prime contractor needs to include in its subcontracts to
meet the prime contract requirements?

Cybersecurity (e.g., FAR 52.204-21 or DFARS 252.204-7012)
Country of origin (e.g., Buy American Act or Trade Agreements Act)
Technical data rights/computer software rights

Organizational Conflicts of Interest (OCIs)

All of the above

©TQoOT

ANSWER: E, All of the above. All of these requirements are commonly flowed down to

subcontractors, despite the fact that they are not listed as a “mandatory” flowdowns under
52.244-6 and 52.212-5(e). If it is important to the government customer and the prime contractor
that the subcontractor meet these specific requirements, then the clause may be considered a
“necessary” flowdown, whether under a commercial or non-commercial subcontract. While the
government encourages companies to limit the number of flowdowns in subcontracts, there is
no real consequence If a prime contractor fails to comply. And whether the subcontractor must
accept the clause is a matter of negotiation.
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Questions?

David Gallacher

+1 202.828.2437 | Washington, D.C.
David.Gallacher@KutakRock.com
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