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Sara advises employers on a range of 
workplace-related matters, with a focus on 
legal and regulatory compliance. She devotes 
a significant amount of her practice to 
assisting clients in drafting policies, 
handbooks, employment-related 
agreements, and overall best practices to 
ensure compliance with federal, state, and 
local laws. Sara also has experience handling 
workplace investigations and drafting and 
conducting workplace-related trainings, 
including sexual harassment and anti-
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About PilieroMazza
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PilieroMazza—a business law firm—serves as a strategic partner to government contractors and
commercial businesses from across the United States in numerous industries.

We deliver results for our clients by implementing legal and business solutions that take the client’s best
interests into consideration. Moreover, PilieroMazza’s efficient operational structure and lean approach
to staffing matters translate into competitive pricing for our clients, while providing the highest
standard of client service and legal acumen.

PilieroMazza is privileged to represent clients in the following areas:

▪ Audits & Investigations
▪ Bid Protests
▪ Business & Transactions
▪ Business Succession Planning
▪ Corporate and Organizational Governance
▪ Cybersecurity & Data Privacy
▪ Debt Financing
▪ Employee Incentive and Bonus Plans
▪ False Claims Act
▪ Fund Formation & Structuring

▪ Government Contracts
▪ Government Contract Claims & Appeals
▪ Intellectual Property & Technology Rights
▪ Labor & Employment
▪ Litigation & Dispute Resolution
▪ Mergers & Acquisitions
▪ Native American Law & Tribal Advocacy
▪ Nonprofits
▪ Private Equity & Venture Capital

Subscribe to our mailing lists at
www.pilieromazza.com



The Office Of Federal Contract 
Compliance Programs (OFCCP)

• A subdivision of the Department of Labor

• The OFCCP is responsible for ensuring that employers  doing business with the 
federal government comply with the laws and regulations requiring 
nondiscrimination
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Mission Statement of the OFCCP

“At the Office of Federal Contract Compliance Programs (OFCCP), we protect 
workers, promote diversity and enforce the law, OFCCP holds those who do 
business with the federal government (contractors and subcontractors) 
responsible for complying with the legal requirement to take affirmative action 
and not discriminate on the basis of race, color, sex, sexual orientation, gender 
identity, religion, national origin, disability, or status as a protected veteran.  In 
addition, contractors and subcontractors are prohibited from discharging or 
otherwise discriminating against applicants or employees who inquire about, 
discuss or disclose their compensation or that of others, subject to certain 
limitations.”
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Who is Leading the OFCCP?

• Director Jenny Yang

• Formerly a plaintiff’s attorney and then appointed to Chair of the Equal Employment 
Opportunity Commission (EEOC) before the OFCCP

• During her time at EEOC, introduced requirement to disclose pay data on EEO-1 
reports

• Focus on pay equity and compensation discrimination 
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The OFCCP Administers and Enforces 
Three EEO Laws

• EO 11246

• Established requirements for non-discriminatory practices in hiring and 
employment on the part of U.S. government contractors

• Section 503 of the Rehabilitation Act of 1973

• Requires affirmative action and prohibits employment discrimination by Federal 
government contractors and subcontractors with contracts of more than $10,000

• Vietnam Era Veterans’ Readjustment Assistance Act of 1974

• Originally enacted to protect returning veterans from the Vietnam War from 
discrimination, it now covers all veterans 
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Jurisdictional Thresholds
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Recent Developments: AAP Certification 
Portal

• December 2021: OFCCP launched its Affirmative Action Program Verification 
Interface

• February 1, 2022: The agency launched an online portal through which covered 
contractors and subcontractors must certify by June 30, 2022, that they have an 
affirmative action program that complies with the regulations. This is an annual 
certification

• OFCCP has not yet announced the 2023 certification deadline for contractors, but we 
anticipate that the deadline will be on or around June 30, 2023

• Covered contractors should ensure that they are prepared for certification and have 
taken all necessary steps to do so

• Applies to supply and service contractors only
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https://www.pilieromazza.com/government-contractors-to-register-for-affirmative-action-program-compliance-certification-beginning-february-1-2022/


Polling Question #1

What is the deadline to implement an AAP once awarded a government contract? 
A) 30 days
B) 60 days
C) 120 days
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Developing and Maintaining AAPs

• New federal contractors subject to the AAP requirements must develop the written 
AAP(s) within 120 days from the start of the contract or subcontract

• During the AAP year, the contractor collects certain information and conducts 
analyses for various required components of the AAP

• The analyses help the contractor measure its progress toward equal employment 
opportunity
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AAP Basics

• Selecting a plan year
• Usually January 1st to December 31st 

• You may choose your own year if you have no discriminatory reason for choosing those 
dates 

• Types of AAPs
• Establishment based: single site or location 

• If 50 or fewer at a site, you can have a separate AAP, include in the AAP that covers the 
location of the personnel function which supports the establishment or that covers the 
location of the official to whom they report

• Functional: based on distinct business units (reach agreement with OFCCP) 
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AAP Components – VEVRAA

Benchmarks for hiring: 

• Benchmark is not a goal

• Two methods for establishing benchmark

• National percentage of veterans in the civilian labor force-currently 5.6% (updated 
annually) 

• Develop individualized hiring benchmark using 5 factors

Visit: https://www.dol.gov/agencies/ofccp/vevraa/hiring-benchmark
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AAP Components – Section 503

Utilization goals: 

• Contractor to establish a 7% utilization goal by job group for the employment of IWD

• If total workforce is 100 or fewer, company-wide goal of 7%

• Invite employees to self identify as IWD at time of hire and at least one time every 
five years thereafter
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Recent Developments: Pay Equity 
Directive

• March 15, 2022: OFCCP issued a directive about pay equity audits that makes 
clear that federal contractors must analyze their compensation practices each year 
to identify and correct any pay disparities based on gender, race, or ethnicity

• The directive also clarified that the OFCCP may request not only a copy of the 
contractors’ pay equity analysis, but also additional information related to pay, 
including employees’ education or experience and assignments or promotions

• The directive notes that the OFCCP can now obtain copies of federal contractors’ 
pay equity audits that are done to comply with the OFCCP regulations

• On August 18, 2022: OFCCP issued a revision to the directive clarifying, among other 
things, that if their pay equity analysis is protected by attorney-client privilege, 
contractors can satisfy the submission via a detailed affidavit that sets forth the required 
facts and does not contain privileged material

• Nothing prevents a contractor from conducting a proactive, preliminary analysis 
with legal counsel for the sole purpose of obtaining legal advice, which the directive 
makes clear may remain privileged
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https://www.dol.gov/agencies/ofccp/directives/2022-01
https://www.pilieromazza.com/the-significance-of-equal-pay-day-for-federal-contractors/
https://www.pilieromazza.com/the-significance-of-equal-pay-day-for-federal-contractors/


Recent Developments: Proposed Revisions of 
the 2020 Predetermination Notice Rule

• March 22, 2022: OFCCP issued a proposed rule to make it easier for the agency to 
issue predetermination notices

• Seeks to revise a final rule titled “Nondiscrimination Obligations of Federal Contractors 
and Subcontractors: Procedures to Resolve Potential Employment Discrimination” that 
took effect in 2020

• Rescinds the rigid evidentiary standards for providing employers with notice of 
discrimination concerns while retaining the required use of the predetermination notice 
and the notice of violation, with modified procedures that allow the agency to consider 
the facts and circumstances of each case

• Promotes early resolution of violations by continuing to allow contractors to waive notice 
procedures and enter directly into a conciliation agreement

• Decreases the amount of time that contractors have to respond to a predetermination 
notice from 30 to 15 days

• Gives the agency more flexibility and allow it more access to contractors’ records during 
an audit, to the contractor’s detriment
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https://www.govinfo.gov/content/pkg/FR-2022-03-22/pdf/2022-05696.pdf


Recent Developments: Effective Compliance 
Evaluations and Enforcement Directive

• March 31, 2022: OFCCP issued its second directive of the year, which clarified its 
policies for scheduling contractors for compliance evaluations. The directive, titled 
“Effective Compliance Evaluations and Enforcement,” imposes tighter timelines on 
the audit process

• Eliminates the 45-day lag time between OFCCP’s publication of its scheduling list and its 
auditing of the contractors on the list

• Repeals the automatic 30-day extension for contractors to produce requested data even 
though some contractors may have trouble quickly compiling information that is kept at 
various places within their company

• Could lead to larger investigations
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https://www.dol.gov/agencies/ofccp/directives/2022-02


Polling Question #2

After receiving the OMB-approved scheduling letter, how long do contractors have to 
respond?

A) 30 days
B) 60 days
C) 90 days
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EEO-1 Reports Subject to FOIA

• On August 19, OFCCP published a public notice to contractors about a Freedom of 
Information Act (FOIA) request from the Center for Investigative Reporting (CIR) for 
all EEO-1 Reports submitted between 2016–2020

• Even though your company was not contacted directly, if your company filed an 
EEO-1 Report during that period, the initial objection deadline was September 19, 
2022, or risk public release of sensitive information about your workforce

• Last month, OFCCP published a list of contractors that have not objected. The OFCCP 
then extended the deadline (multiple times) to file objections to the disclosure of 
Type 2 EEO-1 data to March 3, 2023

• The DOL must now determine if any of the requested information falls within one of 
FOIA’s nine exemptions and has specifically asked the contractor community to help 
support arguments that the information falls with Exemption 4:  confidential 
commercial or financial information

• DOL will review the information provided and decide whether or not to withhold the 
information.  If DOL is persuaded to withhold the information, it will do so (likely 
with pushback or a lawsuit from the Center for Investigative Reporting)
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OFCCP Settlement Numbers 

• Settlement Statistics – from 10/1/2021 to 7/20/2022:

• 683 compliance reviews completed

• 81 non-financial conciliation agreements signed

• 15 discrimination conciliation agreements with financial remedy

• Backpay (including future salary adjustments) totaling almost $10 million 

• Early resolution is still encouraged and benefiting workers in the form of minimum 

salary adjustments (and beyond with $10 million additional salary paid over 2 years of 

reporting) and on-going monitoring of selection processes

• “Below trend” thus far but the agency is not concerned
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Preparing for a Compliance Evaluation 

• A compliance evaluation may consist of any one or more of the following 
investigative procedures: 

• A compliance review, consisting of a comprehensive analysis and evaluation of the hiring 
and employment practices of the contractor, any written AAPs the contractor is required 
to maintain, and the results of the affirmative action efforts undertaken by the contractor

• An off-site review of records, consisting of an analysis and evaluation of part or all of any 
written AAPs the contractor is required to maintain, supporting documentation, and other 
documents relevant to a determination of whether the contractor has complied with the 
requirements of the regulations implementing Executive Order 11246, Section 503, and 
VEVRAA

• A compliance check, conducted to determine whether the contractor has maintained 
records consistent with 41 CFR 60-1.12 (Executive Order 11246), 41 CFR 60-741.80 
(Section 503), and 41 CFR 60-300.80 (VEVRAA), as applicable

• A focused review, restricted to one or more components of the contractor’s organization, 
or one or more aspects of the contractor’s employment practices 
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2023 CSAL List

• On January 20, 2023, OFCCP published a list of 500 contractor establishments 
scheduled to receive advance audit notices known as Corporate Scheduling 
Announcement Letters (CSALs)

• According to the methodology released by OFCCP, the CSAL list includes contractors 
that did not certify  on OFCCP’s Contractor Portal by December 1, 2022, that they 
have a current affirmative action plan in place, although there appear to be some 
contractors on the CSAL list that completed the certification before that deadline

• The 2023 CSAL list includes 452 traditional establishment-based compliance 
evaluations, 24 compliance evaluations of functional affirmative action plans, and 24 
corporate management compliance evaluations of corporate headquarters

• In prior years, CSALs have ranged from 2,500 to 5,000 establishments. The 2023 
CSAL list may include fewer establishments than usual to allow OFCCP to evaluate 
contractors more thoroughly with limited resources
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Polling Question #3

Is it possible for an establishment to undergo a review during the scheduling cycle 
without receiving a CSAL?

A) Yes

B) No
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Updates to the Scheduling Letter 

• OFCCP has a pending proposal for a new scheduling letter

• The proposed scheduling letter significantly expands the documents and data 
contractors will be required to submit at the outset of the audit and increases the 
burden and risk for contractors during audits

• The proposed scheduling letter was subject to public comments until January 20, 
2023

• We expect any finalized changes to the proposed scheduling letter to be 
implemented after the current OFCCP scheduling letter expires on April 30, 2023
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Compliance Evaluations 

• Areas of Focus

• Good Faith Efforts, Outreach & Recruitment

• Minorities & Females

• Protected Veterans & Individuals with Disabilities

• Adverse Impact & Selection

• Support Documentation/Selection Decisions

• Applicant Tracking/Recordkeeping

• Pay Equity Disparities

• State Employment Job Service Listing

• Program Dissemination to Management

• Recent Trends
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Best Practices 

• Careful AAP planning and preparation is imperative

• Investing a little bit of money up front for a very thorough AAP 
preparation service and/or a robust Applicant Tracking System (ATS) 
could very well save you a lot more in the long run 

• Be familiar with your organization and its internal practices

• Have a working familiarity with the OFCCP, the laws and regulations 
they govern, and what they mean to your particular organization and 
operations
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Best Practices Cont’d 

• Organization is key!

• These audits ALWAYS come at the “worst time” 

• Have your documents in a central / known place, where multiple people have 
access to them

• Keep AAPs for at least 3 years prior

• Try to do an internal audit annually:

• Create a “Compliance Checklist” of detailed items the OFCCP will be auditing

• Look for holes in your record-keeping

• Recordkeeping is the top violation found in OFCCP audits

• If your recordkeeping isn’t in order, an onsite audit is more likely in your future
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Affirmative Action & Diversity, Equity and 
Inclusion 

• The purpose of affirmative action is to ensure equal employment opportunities for 
applicants and employees

• It is based on the premise that, absent discrimination, over time a contractor’s 
workforce generally will reflect the demographics of the qualified available 
workforce in the relevant job market

• Affirmative action requirements are intended to ensure that applicants and 
employees of federal contractors have equal opportunity for recruitment, selection, 
advancement, and every other term and privilege associated with employment, 
without regard to their race, color, religion, sex, sexual orientation, gender identity, 
national origin, disability, or status as a protected veteran

• Your AAP will be a reflection of your workforce so depending on what your analyses 
looks like, you can address any gaps via DEI efforts

• Think of affirmative action compliance as a foundation for DEI efforts – both 
concepts are distinct, but one depends upon the other
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Questions?
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Disclaimer

This communication does not provide legal advice, nor does it create an attorney-client relationship with you or any other reader. If you 

require legal guidance in any specific situation, you should engage a qualified lawyer for that purpose. Prior results do not guarantee a 

similar outcome.

Attorney Advertising

It is possible that under the laws, rules, or regulations of certain jurisdictions, this may be construed as an advertisement or solicitation.

© 2023 PilieroMazza PLLC
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