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• Purchasing system overview

• Contractor Purchasing System Reviews (CPSRs)

• Common findings and best practices

• Counterfeit parts
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• Contractor’s system or systems for purchasing and subcontracting,
including (DFARS § 252.244-7001(a))

• Make-or-buy decisions

• Analysis of quoted prices

• Selection of vendors

• Negotiation of prices with vendors

• Placing and administering of orders

• Expediting delivery of materials

• Reviewed and approved by U.S. Government

• Approved purchasing system under FAR

• Adequate business system under DFARS

Purchasing System Overview
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• Purchasing System

• DFARS Rule provides 24 criteria for an adequate purchasing system, including:
• Adequate system description (policies and procedures)

• Competitive sourcing to maximum extent practicable

• Justification for sole source awards

• Integrated systems for tracking subcontract price/costs and administration

• Subcontract flowdowns

• Clear assignment of authority

• Adequate documentation

• Cost and price analysis, as appropriate
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Purchasing System Overview (cont.)



• CPSRs

• “The complete evaluation of a contractor’s purchasing of material and services,
subcontracting, and subcontract management from development of the
requirement through completion of subcontract performance” (FAR § 44.101)

• Evaluates the efficiency and effectiveness of contractor spending of
government funds and compliance with government subcontracting policies
(FAR § 44.301)

CPSR Background
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• CPSRs (cont.)

• FAR § 44.202: provides minimum “considerations” for COs when determining
whether to grant consent to subcontract

• FAR § 44.303: identifies areas for special consideration when conducting a
CPSR, including:
• Results of market research

• Competition obtained

• Pricing policies and techniques

• Evaluation of subcontractor responsibility

• Compliance with CAS in awarding subcontracts

• Types of contracts used

• Internal controls/audit procedures

CPSR Background (cont.)
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• DFARS § 252.244-7001

• COs in DOD must review systems subject to the Business Systems Rule

• Requirements are mandatory, not considerations or areas of focus

• Significant deficiencies result in withholdings, in addition to the
heightened consent requirements

• System reviews with no significant deficiencies rare

CPSRs Under the Business Systems Rule
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• ACO evaluates need for CPSR every 3 years

• Initiated by ACO and conducted by DCMA

• DCMA documents findings/recommendations in a report to ACO

• ACO reviews DCMA findings, and if significant deficiencies exist, ACO
makes initial written determination

• ACO notifies contractor, with detailed description

• Contractor has 30 days to respond

• ACO reviews response in consultation with DCMA

CPSRs Under the Business Systems Rule (cont.)
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• After reviewing contractor response, ACO will issue final determination

• If deficiencies were corrected, then system is approved

• If deficiencies remain, ACO must disapprove system

• Contractor has 45 days to fix deficiencies or submit Corrective Action Plan
(“CAP”)

• ACO must initiate withholds

CPSRs Under the Business Systems Rule (cont.)
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Common CPSR Issues
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• Purchasing system description

• Documentation requirements

• Subcontractor certifications and
representations

• Subcontractor responsibility
screening

• Anti-lobbying certifications

• Pre-award EEO certifications

• Small business subcontracting plans

• Approval authority

• DPAS documentation

• TINA

• Cost / Price Analysis

• Cost Accounting Standards

• Competitive procurements

• Sole source procurements

• Affiliate transactions

• Negotiations for non-competitive
awards

• Subcontract splitting

• Letter subcontracts

• Change orders

• Long Term Agreements

• Performance-based payments

• Flowdowns

• Internal audit process

• Procurement universe



• Common DCMA finding

• Contractors do not have adequate system descriptions and policies for certain purchasing
areas, including:
• Certified cost or pricing data

• CAS

• Small business contracting plans

• Debarred or suspended vendors

• Competition

• Relevant Authority

• Contractor shall have adequate system description including policies, procedures and
purchasing practices that comply with FAR and DFARS (DFARS §252.244-7001(c)(1))

• Take Away:

• System description/policies and procedures is catch-all category, stand-alone or tied to other
issues

• Review all policies to ensure compliance with 24 system criteria

• Review files to identify deficiencies; in areas where you see recurring issues make sure that
policy adequately addresses the issues (and train to that issue as needed)

Common CPSR Issues (cont.)
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• Common DCMA finding

• Supplier certification packages are misplaced or missing

• Manual data entry of certification packages creates risk of error

• Relevant Authority:

• Numerous certifications are required by the FAR, including responsibility
certifications (FAR § 52.209-6) and anti-lobbying certifications (FAR § 52.203-
11)

• Take Away:

• Ensure PO file contains applicable reps and certs
• At a minimum, verify that reps and certs are current and available for auditors to access

• Where reps and certs are not found in procurement files:

• Search systems for copies

• Do not sign or back-date

• If reps and certs cannot be found, consider creating an explanatory memorandum to file and/or consider obtaining
them from supplier

Common CPSR Issues (cont.)
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• Common DCMA finding
• Contractors do not obtain responsibility certifications from subcontractors

• Contractors do not check SAM.gov database before issuing purchase orders over
the $35K threshold (previously $30K threshold)

• Relevant Authority
• Contractors cannot enter into any subcontract in excess of $35K with a

subcontractor that is debarred, suspended, or proposed for debarment by any
executive agency, unless (FAR § 52.209-6)
• COTS item
• Compelling reason Contractor Purchasing System must ensure debarred or

suspended contractors are properly excluded from subcontract award (DFARS §
252.244-7001(c)(7))

• Take Away:

• Run SAM.gov checks prior to award and document file

• Review files for documentation - if documentation is not present, determine whether
documentation is on buyer’s computer or elsewhere outside of the procurement file

Common CPSR Issues (cont.)
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• Common DCMA finding
• Contractors do not obtain pre-award Equal Employment Opportunity (EEO) certification for

subcontracts over $10M

• Relevant authority
• FAR § 22.805 requires the CO to request pre-award clearance from the Office of Federal

Contract Compliance Programs (OFCCP) before award of any contract or modification of an
existing contract for a new effort that would be deemed a contract award

• A subcontractor pre-award EEO certification is required for subcontracts >$10M

• Take Away:
• Ensure that EEO Certification documentation is present in PO file

• Review all files where EEO Certification may be required, including where unexercised options
exceed $10M

• If EEO Certification documentation is not present:
• Search to see if proper documentation was stored elsewhere

• Use OFCCP database to determine if EEO cert was current at time of award

• Research procurement history to determine if exception applied or excusable reason for non-compliance

• Document any findings in a memo to file

Common CPSR Issues (cont.)
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• Common DCMA finding

• Contractors’ small business subcontracting plans are not obtained and documented
properly

• Relevant authority

• FAR § 52.219-9 requires contractors to obtain small business subcontracting plans
from subcontractors receiving awards in excess of $700K
• Note updated threshold (previously $650,000) for prime contracts awarded on or after October 1, 2015

• Take Away:

• Place a copy of small business subcontracting plans in the file

• Review plans to make sure current for all contract performance years

• Review policy and trainings to ensure that personnel know how and when to
request updates to such plans

• Ensure that file contains information explaining small business subcontracting plan’s
relevance to the procurement
• Document as necessary to draw connection

Common CPSR Issues (cont.)
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• Common DCMA finding

• Contractors do not obtain adequate certified cost or pricing data for their
subcontracts subject to TINA/Truthful Cost or Pricing Data

• Relevant authority

• FAR §§ 52.215-12 and -13 require contractors to obtain certified cost or pricing
data and a Certificate of Current Cost or Pricing Data for the award of
negotiated subcontracts or modifications exceeding $750K unless:
• Commercial items

• Adequate price competition

• Prices are set by law or regulation

• Waiver has been granted

• Prior to October 1, 2015, threshold was $700,000

• Under TINA, the Government is entitled to a price reduction under a prime
contract to the extent that the prime contract price was increased because the
contractor or any subcontractor required to submit certified cost or pricing data
submitted defective cost or pricing data

Common CPSR Issues (cont.)
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• Take Away:

• Ensure thresholds and exceptions are well-understood by procurement
personnel

• Pay close attention to dates

• Ensure that, for all procurements above $700,000 (before Oct. 1, 2015) or
$750,000 (after Oct. 1, 2015), proper data was either submitted or an exception
identified and justification documented

• If compliance or exception is not documented, determine whether such data
should have been submitted
• If no exception applies, contact your legal department or outside counsel

• If an exception applies, prepare memorandum to file explaining why exception applies

Common CPSR Issues (cont.)
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• Common DCMA finding

• Contractors do not perform and document effective price or cost analysis for
purchase transactions, modifications, and change orders utilizing the guidelines in
FAR § 15.404-1

• Relevant authority

• An adequate purchasing system must ensure fair and reasonable prices through
timely and adequate cost or price analysis and technical evaluation (DFARS
§ 252.244-7001(c)(10))

• FAR Subpart 15.4 serves as a guide for contractors’ purchasing system and forms
the basis of contractors’ policies and procedures

• Take Away:

• Conduct a price or cost analysis for procurements above micro-purchase threshold
or in accordance with company policy

• Determine if analysis has been documented and is adequate
• Particularly if based on historical prices, does the file contain information that the historical prices are fair

and reasonable?

Common CPSR Issues (cont.)
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• DFARS Rule issued March 2014

• Adopt rules to implement statutory framework for counterfeit parts

• Contractors responsible to detect and avoid counterfeit electronic parts or
suspect counterfeit electronic parts
• New contract clause: DFARS § 252.246–7007, Contractor Counterfeit Electronic Part Detection and

Avoidance System

• Applies to contractors that supply electronic parts under CAS-covered contracts
• Including modified CAS

• Mandatory flowdown to all subcontractors (including small business, COTS)

Counterfeit Parts
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• DFARS Proposed Rule issued September 21, 2016

• Second part of effort to adopt rules to implement statutory framework for
counterfeit parts

• Adds new clause – 252.246-70XX Sources of Electronic Parts

• Focuses on electronic parts, end items containing electronic parts, and services
that include delivery of electronic parts
• Omits firmware and software – focus is hardware

• Requires acquisition of electronic parts from “Trusted Suppliers”
• For parts still in production / supply, acquisition from original manufacturer; authorized dealer, or

supplier that acquires the part from one of these two sources

• For parts not in production / supply, acquisition from trusted suppliers, provided contractor assumes
responsibility for ensuring authenticity, uses established counterfeit prevention, and selection is
subject to audit.

• Require “risk based” traceability of products

• Applies to all contractors over simplified acquisition threshold, including
commercial items

Counterfeit Parts (cont.)
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• 12 New Purchasing System Requirements

Counterfeit Parts (cont.)
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• Training

• Inspection and testing

• Processes to abolish counterfeit
part proliferation

• Traceability

• Use and qualification of trusted
suppliers

• Reporting and quarantining

• Identification and investigation of
suspect parts

• Design, operation and maintenance
of adequate systems

• Flowdown to subcontractors

• Keeping continually informed of
current counterfeiting information
and trends

• Screening GIDEP

• Control of obsolete electronic parts

SIGNIFICANT DEFICIENCY RESULTS
IN SYSTEM DISAPPROVAL AND

WITHHOLDS



• March 25, 2016 – Proposed Rule

• DFARS 231.205-71 - Costs related to counterfeit electronic parts and suspect
counterfeit electronic parts

• Costs of counterfeit or suspect counterfeit electronic parts, and
associated rework are “expressly unallowable”

• Disallows generally allowable rework costs (e.g., replace out of spec
part)

• Not limited to CAS-covered contracts

• Purchase cost, rework and remediation costs cannot be recovered under
flexibly priced contracts and must be excluded from costs used to price
fixed price contracts

• Potential penalties

Counterfeit Parts: Cost Unallowability
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• Limited safe harbor for cost allowability

• Costs allowable if:

• Operational system to detect and avoid counterfeit parts that has been
reviewed and approved by DOD; or

• Items acquired pursuant to DFARS 252.246-70XX; or

• Government-furnished property, and

• Contractor provides notice within 60 days of detection

Counterfeit Parts: Cost Unallowability (cont.)
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• Contractors are already seeing primes flowdown clauses

• A number of negotiation and compliance issues to deal with

• Scope of applicability (electronic parts or all parts)

• Required OM sourcing

• Inventory

• Sourcing documentation/traceability

• Liability (investigation, rework, consequential damages)

• Flowdown to lower tier subs

Counterfeit Parts: Supply Chain Issues
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• The Counterfeit Clause is a mandatory flowdown

• Can be incorporated or modified

• Must be flowed down to all subcontracts

• Expect resistance from COTS suppliers

Counterfeit Parts: Subcontract Flowdowns
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