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Objectives

• Contracting with the federal government can be expensive and burdensome. 

However, in 1995, Congress passed the Federal Acquisition Streamlining Act which 

simplified procedures and contract requirements for the procurement of commercial 

items. This exception to the Truth in Negotiations Act provides significant relief by 

reducing bureaucracy, oversight and administration by using commercial items. 

Unfortunately, over the past two decades, many agencies are leaning back to the 

onerous processes and oversight as hurdles are being created that block attempts to 

use commercial item acquisition and make the significant benefits harder to realize. 

• This virtual class will provide insight into the first step in the process for using 

commercial item acquisition – the creation of a commercial item determination – aka 

the “CID”.  Our instructors will review current guidance and help set out expectations 

for preparing and evaluating CIDs. Whether you are buying or selling commercial 

items, this is your opportunity to learn practical approaches to maximize the use of 

commercial item acquisition procedures and bypass the burden associated with cost 

justified pricing administration.
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Learning Objectives

• Upon completion of this session the 

participant should know:

– History and recent trends and developments 

affecting commercial item acquisitions

– Important requirements and advantages of 

commercial item (goods and services) 

contracting for the buyer and seller

– Market research and documentation 

strategies and tactics for commercial item 

determinations 
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History and Recent Trends
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Commercial Item Regulatory Evolution

• Early 80’ to 90’s environment
– Media blitz on contractors

– Emphasis on contract cost for contract pricing

– Commercial items limited to where “the price offered 
is based on an established catalog or market price of 
a commercial item sold in substantial quantities to the 
public”

– DoD Studies – “cost premium” of 15% to 50% due to 
cost type regulations such as CAS & TINA 

– Commercial entities not responding to solicitations 
due to complex regulations

– Government not maximizing access to competitive 
commercial markets and to commercial technologies

– Challenges in obtaining materiel for Gulf War
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Streamlining Regulation

• Mid-90’s
– 1994 - Federal Acquisition Streamlining Act (FASA)

– 1996 - Federal Acquisition Reform Act (FARA)

– Established preference for commercial item acquisitions 
“to the maximum extent practicable”

– Revised the definition of commercial items

– Improved use of Market Research (FAR Part 10)

– Exempted commercial item contracts from many statutory 
and regulatory provisions including:

• Cost Accounting Standards;

• TINA and submission of certified cost and pricing data (CCPD)

– Provided a simplified procurement process (FAR Part 12)

– Streamlined contract clauses for commercial items 
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Why Commercial Item Contracting?

• There have been many studies and reports documenting the benefits of 

commercial item contracting.

• The DOD Inspector General’s office identified the benefits of commercial 

acquisition in its audit report Commercial Contracting for the Acquisition of 

Defense Systems:

– Leverage state-of-the-art technologies developed in the commercial 

marketplace;

– Utilize open industry standards;

– Suppliers manage parts obsolescence;

– Savings of R&D funds;

– Establishment of a market price as a price analysis tool;

– Integration of the defense and commercial industrial bases benefits 

national security and the economy;

– Reduced economic risk associated with developing new items;

– More rapid deployment of state-of-the-art technologies;

– Access to proven advanced technologies; and,

– Opportunities for increased competition.
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Utilizing Comm’l Products, Practices & Processes

• The argument for cultural change and defense industrial base 

sustainment has moved from the front to the back burner —

from a churning boil to a slow simmer — and back again. 

• A benefit arising from the churn phase is recognition of the 

need to expand the government’s use of commercial 

contracting products and techniques, and outcome-driven 

performance improvements — resulting in more performance-

based contracts, an expanded use of commercial business 

practices, and flexible responsibility at the program 

management level.

Defense Acquisition Reform: Moving Toward an Efficient Acquisition 

System  - AIA Special Report – November 2011
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Industry Concerns

• Commercial companies are troubled by a steady erosion in the 

government’s use of a streamlined approach to commercial item 

acquisition. 

• Regulatory creep in the form of additional government unique requirements 

will negatively impact DOD’s ability to obtain the latest commercial 

technologies at the lowest possible prices.

• Examples of regulatory creep include:

– Requiring certified cost or pricing data for “noncommercial” modifications to 

commercial items;

– Increased documentation requirements for commercial item determinations that 

may discourage buying commands from using commercial items;

– Increased use of government-unique specifications when alternate commercial 

products will meet government needs;

– Increased pressure to report Small Business Plan results at the contract rather 

than enterprise level, which entails more administrative efforts and increases 

costs;

– Increase in the number of contract clauses that are not customarily used in the 

commercial marketplace; and,

– Requiring information other than cost or pricing data for commercial items.
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Congress Current View

• I am deeply concerned by a new proposed Defense Federal Acquisition Regulation rule on 

commercial item acquisition (DFARS Case 2013-D034):

– could effectively preclude any significant participation by commercial firms

– doing serious damage to our national security

– The rule would force commercial firms “to build entirely new accounting systems just to do business 

with DOD

• sends a signal that DOD has little interest in realistic commercial acquisition practices and 

will continue to operate under its archaic, defense-unique, cost-based oversight system

• significantly limit the use of commercial market pricing and price-based analysis to 

determine the reasonableness of price paid by DOD

• Current NDAA includes provisions to entice new firms into the defense market and retain 

them once there, including by expanding the application of commercial item acquisition 

exclusions

• This legislative effort is just a first step in removing the accumulated detritus of law, 

process, and regulation that has effectively pushed some of our most innovative firms 

away from DoD

U.S. Senator John McCain, Letter dated September 8, 2015 to Secretary of Defense Ash Carter
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It’s all about Aperture . . .
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Regulations
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Why the fuss over commercial items?

• Any acquisition of an item that the contracting officer determines meets the 

commercial item definition, or any modifications that do not change the item 

from a commercial item to a noncommercial item, is exempt from the 

requirement for certified cost or pricing data

• If the contracting officer determines that an item claimed to be commercial 

is, in fact, not commercial and that no other exception applies and then 

submission of certified cost or pricing data is required

• When purchasing services that are not offered and sold competitively in 

substantial quantities in the commercial marketplace, but are of a type

offered and sold competitively in substantial quantities in the commercial 

marketplace, they may be considered commercial items only if the 

contracting officer determines in writing that the offeror has submitted 

sufficient information to evaluate, through price analysis, the 

reasonableness of the price of such services

FAR 15.403-1(c)(3)
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Definition FAR 2.101 – 8 Elements

1. Any item other than real property of a type 

customarily used for nongovernmental purposes

– Has been sold, leased, or licensed to the general 

public

– Has been offered for sale, lease, or license to the 

general public

2. Any item evolved from the above through 

technological advances or performance

– Is not yet available in marketplace

– Will be available in time to meet government 

solicitation delivery requirements
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Definition – 8 Elements Continued

3. Any item that would meet element 1 or 2, but for:

– Modifications of a type customarily available in the 
commercial market place

– Minor modifications of a type not customarily 
available in the commercial marketplace 

• Minor modifications means modifications that do not 
significantly alter the nongovernmental function or essential 
physical characteristics of an item or component, or change 
the purpose of a process. 

• Factors to be considered in determining whether a 
modification is minor include the value and size of the 
modification and the comparative value and size of the final 
product. 

• Dollar values and percentages may be used as guideposts, 
but are not conclusive evidence that a modification is minor;
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Definition – 8 Elements Continued

4. Any combination of items meeting the requirements of 

elements 1, 2, 3, or 5 that are of a type customarily 

combined and sold in combination to the general public;

5. Installation services, maintenance services, repair services, 

training services, and other services if--

– Such services are procured for support of an item referred to in 

elements 1, 2, 3, or 4, regardless of whether such services are 

provided by the same source or at the same time as the item; 

and

– The source of such services provides similar services 

contemporaneously to the general public under terms and 

conditions similar to those offered to the Federal Government;
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Definition – 8 Elements Continued

6. Services of a type offered and sold competitively in substantial 

quantities in the commercial marketplace based on established 

catalog or market prices for specific tasks performed or specific 

outcomes to be achieved and under standard commercial terms 

and conditions. For purposes of these services—

– “Catalog price” means a price included in a catalog, price list, schedule, 

or other form that is regularly maintained by the manufacturer or vendor, 

is either published or otherwise available for inspection by customers, 

and states prices at which sales are currently, or were last, made to a 

significant number of buyers constituting the general public; and

– “Market prices” means current prices that are established in the course 

of ordinary trade between buyers and sellers free to bargain and that 

can be substantiated through competition or from sources independent 

of the offerors.
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Definition – 8 Elements Continued

7. Any item, combination of items, or service referred to in 

elements 1 through 6, notwithstanding the fact that the 

item, combination of items, or service is transferred 

between or among separate divisions, subsidiaries, or 

affiliates of a contractor; or

8. A nondevelopmental item, if the procuring agency 

determines the item was developed exclusively at 

private expense and sold in substantial quantities, on a 

competitive basis, to multiple State and local 

governments.
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Commercially available off-the-shelf

• AKA – “COTS”

• Means any item or supply (including construction 

material) that is—

– A commercial item - as defined in element 1.

– Sold in substantial quantities in the commercial 

marketplace; and

– Offered to the Government, under a contract or 

subcontract at any tier, without modification, in the same 

form in which it is sold in the commercial marketplace; and

• Does not include bulk cargo, as defined in 46 U.S.C. 

40102(4), such as agricultural products and petroleum 

products.

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwjsy4Ko-5TNAhXF9h4KHaQPBAkQjRwIBw&url=http://www.armynavysuperstores.com/cots.htm&psig=AFQjCNGjdhmD5c33FRXWfEgbNvNy_WQX1w&ust=1465356171412203
http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwjsy4Ko-5TNAhXF9h4KHaQPBAkQjRwIBw&url=http://www.armynavysuperstores.com/cots.htm&psig=AFQjCNGjdhmD5c33FRXWfEgbNvNy_WQX1w&ust=1465356171412203


22government contracting

So . . . What is a Commercial Item 

Determination?
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Commercial Item Determinations – DFARS 212.1

• When using FAR part 12 procedures for 

acquisitions exceeding $1 million in value, with 

certain exceptions, the contracting officer shall—

– Determine in writing that the acquisition meets 

the commercial item definition 

– Include the written determination in the contract file; 

and

– Obtain approval at one level above the contracting 

officer when a commercial item determination relies 

on Elements (1)(ii), (3), (4), or (6) of the “commercial 

item” definition discussed shortly
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So – What is a CID?

– Full and adequate documentation of the market research 

and rationale supporting a conclusion that the commercial 

item definition in FAR 2.101 has been satisfied. 

– Particular care to document determinations involving 

“modifications of a type customarily available in the 

marketplace,” and items only “offered for sale, lease, or 

license to the general public,” but not yet actually sold, 

leased, or licensed. 

– In these situations, the documentation must clearly detail 

the particulars of the modifications and sales offers. 

– When such items lack sufficient market pricing histories, 

additional diligence must be given to determinations that 

prices are fair and reasonable as required by FAR Subpart 

15.4
PGI 212.1
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CID Tool

• Commercial Item Handbook

– Chapter 1 – Making CI Determinations

– Appendix B – Sample CI Checklist



26government contracting

Major Weapon Systems

• Requires:

– a determination by the Secretary of Defense

– Notification to the congressional defense committees at 

least 30 days prior to acquiring a major weapon system as 

a commercial item to meet national security objectives.  

– A subsystem or component of a major weapon system that 

meets the definition of a commercial item shall be 

acquired under the procedures established for the 

acquisition of commercial items in FAR part 12 and is not 

subject to the notification.  

• DoD policy for acquiring major weapon systems as 

commercial items is covered in DFARS 234.70
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Alternative Approaches

• Prior agency or department determinations

• Identifying groups of items as commercial

• Contractor determinations

• Prime Contract CID – done by CO

• Subcontract CID – done by prime but CO still 

has responsibility per FAR 15.403-4

• Exception:

– Supplies or services used to facilitate defense or 

recovery from nuclear, biological, chemical, or 

radiological attack.
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DCMA’s Commercial Item Group



Commercial Item Group

Overview
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WHY?

2013 NDAA, Section 831(b)

• (b) Training and Expertise- Not later than 270 days after the date of the 

enactment of this Act, the Under Secretary of Defense for Acquisition, 

Technology, and Logistics shall develop and begin implementation of a 

plan of action to--

• (1) train the acquisition workforce on the use of the authority provided by 

sections 2306a(d) and 2379 of title 10, United States Code, in evaluating 

reasonableness of price in procurements of commercial items; and

• (2) develop a cadre of experts within the Department of Defense to provide expert 

advice to the acquisition workforce in the use of the authority provided by such 

sections in accordance with the guidance issued pursuant to subsection (a).

DCMA designated by Director, Defense Pricing to pilot this role

30
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Commercial Item Pricing Mission

Develop a robust “cadre” of commercial acquisition 

expertise to support buying commands and DCMA for 

commercial item recommendations and pricing

OPERATIONAL 30 JUNE 2016

MISSION

Imperative:  2013 NDAA, Section 831(b)
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Commercial Item Pricing – DCMA Expectations

• Establish specialized commercial cadre 

• Technical and pricing talent

• Market Analysis

• Commercial Item Recommendations

• Price Analysis

• Training and Assistance

• Establish a common framework with industry

• Establish Commercial Item Database



Commercial Pricing

• Commercial Pricing Support

• DCMA is the executive agency responsible for the creation of a "cadre of 
experts" within DoD for commercial pricing procurements under the National 
Defense Authorization Act.  

• Team provides direct support on commercial item determinations and 
evaluating price reasonableness to the military services, buying commands, 

Defense Logistic Agency and to Administrative Contracting Officers. 

• Core Cadre located in St. Petersburg, FL provides: 

• Training, analysis and other assistance to the buying commands and 
agencies, as well as internal DCMA ACO’s

• Direct PCO support for Commercial Item Determinations – Recommendations

• Market Analysis and Pricing Support

• Internal Cost & Pricing Center Technical Resources, with ability to leverage 
Navy Price Fighters as required

• Other Cost & Pricing Hubsites lend surge capacity as needed

33
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Commercial Item Pricing – Teams & Locations

Indianapolis, IN
Markets: Automotive, Aeronautics, 

Aircraft Engines

St. Petersburg, FL
Group HQ

Markets: Special Operations 

(Vehicles, Weapons, Ammo)

Boston, MA
Markets: Services (MRO),

Chemicals and Materials

Philadelphia, PA
Markets: Naval Transport & 

Equipment, Troop Supply 

(Shelters, Personal 

Equipment)

Denver, CO
Markets: Space (Spacecraft and Lift), C4I 

(Systems, Cyber and Services), UAS

Phoenix, AZ
Markets: Heavy Machinery,

Missiles
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Commercial Item Pricing - Workload

• Increasing demand

• ~94% items recommended as commercial

• Average turn time is 39 days (7 days for commercial recommendation)

0

200
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800

FY16 NOV DEC JAN

Cases

Items

Submit requests for support to: COMMERCIAL@DCMA.MIL
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Commercial Item Pricing – Industry Framework

• Establish Memorandum of Agreement (MOAs) with Commercial firms

• Define process and data supporting commercial item 
recommendations and pricing

• Quickly achieve initial agreement, then adjust as process evolves 

• 3 agreements have been achieved and 2 are currently in process

• Rely on DCMA CPSRs for assessments / confidence in prime 
contractors

• Ultimate goal is to have robust contractor systems in place that can be 
relied upon for their commercial item determinations for supplier 
products

• CIG has Augmented 6 CPSRs, both onsite and virtually 

• Increased transparency, accountability and insight
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Commercial Items – Sharing the 
Decisions 

• Spreadsheet retained by CIG – Commercial@dcma.mil

• Database is growing quickly with ~1,700 parts with 

annotated recommendations on commerciality and price

• Already having success with repeat part requests

• Future database will incorporate PCO decisions and 

searchable functionality 

mailto:Commercial@dcma.mil


Key Operating Parameters

• DCMA’s expertise is an enabling capability for the 
Department – Expanding commercial buys allows:

• Broadened supplier base

• Access to critical technology

• Minimize burdens embedded in our current acquisition process  

• Drive consistency throughout DoD for commercial items

• Primary focus is on price reasonableness

• Follow the process established in FAR

• Understand the value of the product to us

• Conduct market research - understanding and appreciating 
pertinent market dynamics is vital

• Cost data is truly a last resort

Competition is the gold standard

38
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Challenges to Commercial Items
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DoD IG Reports

• 2004 – Boeing Tanker KC-767A – existence of a 

commercial market 

• 2004 – C-130J – unjustified CI acquisition strategy 

• 2006 – DoD CO’s did not justify commercial 

nature of 35 of 42 CI contracts

• 2014 – CO did not support determination that 

services on F117 engine was commercial

• 2015 – Robertson, GE, UT, Bell-Boeing, Boeing –

reports on spares pricing lacking sufficient cost 

analysis or commercial item determinations
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DoD Reaction - Regulatory

• DoD requested legislative change in FY 2013 National 

Defense Authorization Act

– Modify definition of commercial items to “only products that have 

actually been sold in the commercial world, and only in similar 

quantities to what the government would buy” 

– Request was denied

• DoD instructed contracting officers not to use streamlined 

commercial procedures when DoD is the only customer or 

“almost” the only customer

• DoD final rule issued March 12, 2012

• DFARS 212.102(a)(i)(C) requires DoD to obtain higher level 

approval of commercial item purchases exceeding $1M at the 

level above the contracting officer
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DFARS Proposed Rule

• Proposed Rule issued August 3, 2015

• Guidance to DoD CO’s on the use of the authority to require 

the submission of other than cost or pricing data

– Market-based pricing - 50 percent or more of non-government 

sales

– Data Other Than CCPD

– Relevant sales data & order of preference

– Sufficient nongovernment sales to establish reasonableness of 

price

– New contract clause

• Opposed by industry & Congressional letter

• Rule was withdrawn
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DCMA

• 2013 – DCMA observes Commercial Item Determinations:

– More commercial “of a type” items are pushing the boundaries of 

the definition

– Prime contractors are prone to simply accepting subcontractor 

commerciality assertions at face value 

• Begins planning for a commercial item “Center of Excellence”

– Creates “real” organizational entity responsible for commercial 

pricing

– Development of tools for CID and Pricing

– Training for CID and Pricing

• 2016 – Center established in St. Petersburg, Florida

– 50 Full-time commercial pricing experts

– DCMA contribution to BBP
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DCAA
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Market Research



46government contracting

Market Research

• Defined as collecting and analyzing information about 
the capabilities within the market to satisfy agency 
needs

• Thoroughly executed process will provide information 
on:
– Existing products

– Capable sources – including small businesses

– Competitive market forces

– General pricing information

– Varying levels of products and performance

– Commercial practices

– Support capabilities

– Successful acquisition practices of other organizations
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When to do Market Research

• Before developing new requirements 
documents for an acquisition

• Before soliciting offers above the Simplified 
Acquisition Threshold

• Before soliciting offers below the Simplified 
Acquisition Threshold if there is not adequate 
information available and the circumstances 
justify the cost

• Before soliciting offers that could lead to 
bundled contracts under the Small Business 
Act
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Market Research Techniques

• Surveillance – a continuous process to 
keep up with technology and the market 
place – not generally tied to a specific 
acquisition

• Investigation – a specific and 
comprehensive research in response to 
definite Government requirements

– Step 1 – Describe the Government’s needs

– Step 2 – Determining the availability of NDIs 
or Commercial items
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Techniques for Step 2

1. Contact knowledgeable individuals within 
Government and industry

2. Review recent, relevant Market Research

3. Publish formal RFIs

4. Query Government and commercial databases

5. Participate in interactive, on‐line communications 
with industry, acquisition personnel and 
customers

6. Obtain source lists

7. Review catalogs and product literature

8. Conduct conferences and exchange meetings
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Market Research Techniques

– Step 3 – Evaluate data – reassess agency 

requirements to permit use of NDI or 

commercial items

– Step 4 – Determine the appropriate 

procurement method

– Step 5 – Document the results
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Market Research Tool

• Commercial Item Pricing Handbook

– Chapter 3 – Market Research

– Appendix D – Sample MR report

– Appendix E – MR questions

– Appendix F – MR resources
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In Summary . . .
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Summary

• Commercial Items have significant 

benefits to the taxpayer

• Commercial Items are not always easy

• The recipe book is still in process . . .

• Good Market Research is critical

• Keep your aperture open

• Document, document, document . . .


