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PRESENTATION ORGANIZATION

Introductory Remarks

PART I: “Legal Ethics”

PART II: Introductory Comments to the Duty of 
Confidentiality

PART III: The ABA Model Rules on the Duty of 
Confidentiality

PART IV: Representative State Rules on 
Confidentiality 

PART V: The Attorney – Client Privilege

PART VI: The Work Product Doctrine

PART VII: Comparisons of Confidentiality, 
Attorney Client Privilege, & Work Product 

Doctrine

PART VIII: Issues for Organizational Counsel

REVIEW EXERCISES INTEGRATED  
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Introductory Remarks

What Makes Lawyers Happy, A Data-Driven 

Prescription to Define Success, Geo. Wash 

Law Review, 83 No. 2, Feb 2015 at 554

● The Law School Experience

● External Factors

● The Happiest Lawyers

● The Connection to Ethics

● Advice from Vincent LaGuardia Gambini
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Introductory Remarks

If I spent a fraction of the time with 

my family, that I did with and for my 

clients, I wouldn’t be seeing my 

children based on a court –ordered 

schedule. – A 2014 Year in Review 

participant’s email to Mr. Allen  
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PART I

“Legal Ethics”

What Are “Legal Ethics”?

● The Subject of Legal Ethics

● Law School Education on Legal 

Ethics

● In the Old Days

● ABA Criteria

● The Bar Exam
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● “Legal Ethics”

Based on moral and morally –

neutral values

● “Professional Responsibility”

The code of conduct of the legal 

profession
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Three leading causes of ethics 

complaints: 

1) Failing to do the agreed work 

(diligence)

2) Lack of Communication

3) Handling Clients’ Money 

“The rules are mostly proscriptive.

They require common sense and 

reasonable behavior.” 
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The Background of Codal 

Professional Responsibility

● Introduction to the Modern 

Codes of Prof. Responsibility 

● The ABA Canons of Prof. 

Ethics (1908)

► Exhortations, ► Common Law 

Status Evolves, ► Canons Move 

Aside for the Model Code
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The American Bar Association’s Model Code 
of Professional Responsibility 

(1969/1970) 

● The Code had “Ethical Considerations” (EC) 
and “Disciplinary Rules” (DR).  The DRs 
were mandatory: “shall” (e.g., a lawyer 
who learns a client has perpetrated a 
fraud on the court “shall” report it)  

● Most states adopted a version of the ABA 
Model Code

● The ABA Model Code was focused on 
litigator, and  not common “solicitor” 
issues (e.g., conflicts of interest)
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The American Bar Association’s 

Model Rules of Professional 

Conduct (1983) 

● ABA Model Code was replaced in 

1983 with the ABA Model Rules.  

● The ABA’s “Kutak” Commission’s 

most debated work on the Rules 

concerned Confidentiality (i.e., 

the exceptions to the duty)
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● The ABA Model Rules dropped 

most of the exhortations of the 

Model Code

● The ABA MRs are “rules” of a 

mandatory tone, like the DRs of 

the Model Code

● The ABA Model Rules are 

augmented by “Comments” (cmt)

● The ABA Model Rules are 

constantly refined 
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The ABA “Ethics 2000” (“E2K”) 

Initiative (2002)

● Initiated in 1997 to review the Model 

Rules.  Reviewed and debated by the 

ABA 2001 and approved by the ABA 

in February 2002.

● The ABA’s Enron Amendments to the 

Model Rules (2003)

● These amendments are reflected in 

the Model Rule on Confidentiality 

(MR 1.6)
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The Restatement (Third) for the Law 

Governing Lawyers

● The American Law Institute (2000)

● Accepts ABA Rules it finds 

satisfactory, but offers its own views 

● PS… there is no First or Second 

Restatement on this topic.
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The Role of the States

● The ABA Model Rules and Restatement 

are “models.”  They are not law, and are not 

binding (but might be helpful in malpractice 

or disciplinary litigation)

● State Authority Prevails (State Supreme 

Court and Bar Association legal rule –

making authority) 

● State Rules Usually Reflect Most of the 

ABA Model Rules 

● Check your State’s Rules!
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PART II

Introductory Comments on 

the Duty of Confidentiality
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A member's duty to preserve the 
confidentiality of client information 
involves public policies of paramount 

importance.   Preserving the 
confidentiality of client information 
contributes to the trust that is the 

hallmark of the client-lawyer 
relationship. 

California Rules of Professional 
Responsibility

Rule 3 – 100 Confidential Information of 
a Client, Discussion [1]

The Higher Purpose of Confidentiality
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The Confluence of Three Topics  

The principle of Confidentiality is 

given effect by related bodies of law: 

the Attorney-Client Privilege, the 

Work Product Doctrine and the rules 

of Confidentiality established in 

[state bar rules of] professional 

ethics.

ABA Comments to Model Rule 1.6, 

Confidentiality of Information
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Distinct State Rules on 

Confidentiality

“There is probably more variation 

in state confidentiality rules than 

in any other aspect of the law 

governing lawyers.” – Professor W. 

Bradley Wendell, author of 

Professional Responsibility
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The Debate Over the Legal Profession’s 

Professional Duty of Confidentiality

Early Criticism: Why advantage those who 
have done wrong?

Today’s Criticism: Confidentiality is not 
the issue; it’s the exceptions to the duty.

Confidentiality encourages truthful 
communication.  Most clients want to 

follow the law, and the lawyer needs candid 
information in order to formulate correct 

legal advice.
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The Debate Over the Legal Profession’s 
Professional Duty of Confidentiality

● Confidentiality is consistent with the 
adversary system and other values 

advanced by legal rules (e.g., exclusionary 
rule, non - admissibility re repairs)

● The exceptions to confidentiality give the 
lawyer some leverage in insisting on client 

compliance with the law

● The exceptions to a duty of 
confidentiality are not alien to U.S. law 

(e.g., legal obligations on health care and 
social work professions to report child 

abuse – even when information is obtained 
“in confidence.”)
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PART III

The ABA Model Rules on the Duty 

of Confidentiality 

Model Rule 1.6

Confidentiality of Information

(the current ABA Model Rule as 

amended by the E2K and Enron 

amendments)
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ABA Model Rule 1.6

The Basic Rule of Confidentiality. ABA
Model Rule 1.6 is very broad. It prohibits
disclosure of any information “relating to
representation of the client” without the
client’s “informed consent,” or an “implied
authority” to disclose the information in
order to serve the client.

In contrast, the ABA Model Code (DR 4 -
101(A))(B)(1), prohibited disclosing
information that the client has requested to
be held secret, or that would embarrass the
client.
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ABA Model Rule 1.6(a) 

A lawyer SHALL NOT reveal 

information relating to the 

representation of a client, 

unless [Three conditions]:

1) the client gives informed 

consent; or

2) Impliedly authorized, or

3) Seven situations permitted per 

Model Rule 1.6(b)(1)-(7)
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ABA Model Rule 1.6(a) 

A lawyer SHALL NOT reveal 

information relating to the 

representation of a client, unless 

the client gives informed consent

ABA Model Rule 1.0(e):  "Informed Consent" 

denotes the agreement by a person to a 

proposed course of conduct, after the lawyer 

has communicated adequate information and 

explanation about the material risks of, and 

reasonably available alternatives to, the 

proposed course of conduct.
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ABA Model Rule 1.6(a)

A lawyer SHALL NOT reveal 

information relating to the 

representation of a client unless:…the 

disclosure is impliedly authorized in 

order to carry out the representation. 

ABA Model Rule 1.2: …A lawyer may take such 

action on behalf of the client as is impliedly 

authorized to carry out the representation.



26

ABA Model Rule 1.6(a)

A lawyer SHALL NOT reveal 

information relating to the 

representation of a client unless:…the 

disclosure is permitted by [the seven 

circumstances] paragraph 1.6(b) of the 

Model Rules

(The seven circumstances are the 

much – debated “exceptions” to the 

Duty of Confidentiality)
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ABA Model Rule 1.6(b)(1) 

A lawyer MAY reveal information 

relating to the representation of a 

client, to the extent necessary:

(1).  To prevent reasonably certain 

death or substantial bodily harm; or…

Note: The MC, and some states today, 

permit disclosure re any crime, while 

some states limit it only to crimes of 

death or bodily harm. ABA MR: No 

prevent crime exception.
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ABA Model Rule 1.6(b)(2) 

A lawyer MAY reveal information…

(2).  To prevent the client from 

committing a crime or fraud that is 

reasonably certain to result in 

substantial injury to the financial 

interests or property of another, and in 

furtherance of which the client has 

used, or is using, the lawyer’s services; 

or…
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ABA Model Rule 1.6(b)(3)  

…MAY reveal…to the extent necessary:

(3).  To prevent, mitigate, or rectify 

substantial injury to the financial 

interests or property of another, that is 

reasonably certain to result, or has 

resulted, from the client’s commission 

of a crime or fraud, and in furtherance 

of which the client has used the 

lawyer’s services. 
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ABA Model Rule 1.6(b)(4) 

A lawyer MAY reveal information  

relating to the representation of a 

client, to the extent necessary:

(4).  To secure legal advice about the 

lawyer’s compliance with these Rules.

Some states would say compliance with law 

also, e.g., New York 1.6(b)(4)
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ABA Model Rule 1.6(b)(5)

…MAY reveal…to the extent necessary:

(5).  To establish a claim or defense on 

behalf of the lawyer in a controversy 

between the lawyer and client; to establish 

a defense to a criminal charge or civil claim 

against the lawyer based on conduct in 

which the client was involved; or to 

respond to allegations in any proceeding 

concerning the lawyer’s representation of 

the client;
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ABA Model Rule 1.6(b)(6) 

A lawyer MAY reveal information 

learned relating to the representation 

of a client, to the extent necessary:

(6). To comply with other law or a 

court order. 
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ABA Model Rule 1.6(b)(7) 

A lawyer MAY reveal information 

learned relating to the representation 

of a client, to the extent necessary: 

(7) to detect and resolve conflicts of 

interest arising from the lawyer’s 

change of employment, or from 

changes in the composition or 

ownership of a firm, but only if the 

revealed information would not 

compromise the attorney-client 

privilege or otherwise prejudice the 

client.



34

ABA Model Rule 1.6(c) 

A lawyer shall make reasonable 

efforts to prevent the 

inadvertent or unauthorized 

disclosure of, or unauthorized 

access to, information relating 

to the representation of a 

client. 

(Law office management is now 

a recognized subset of legal 

ethics.) 
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Other Observations

● Discretionary Disclosure

● Minimal Disclosure 

● Acting Competently to Preserve 

Confidentiality: 

Staff, Records, Transmissions

● Former Clients 

● Conflicts of Interests 
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Jason is defrauding investors and ruining the 

savings of many people.  He is already a suspect 

when he retains Allison, but he denies it all to her.

Lois contacts Allison & confides how Jason is 

doing it, and says she does not want him go to jail 

and wants him to stop.

Allison confronts Jason, but does not state the 

source of her information.  Jason screams “That 

Lois, I’ll kill her,” and storms out the door. 

Which of the following 6 statements is accurate? 

(Could be more than one)



37

A). Allison’s conversation with Lois is 

subject to the Attorney-Client Privilege 

B). Allison is not obligated to treat  the 

information from Lois with the Duty of 

Confidentiality towards Jason, because 

she got it from Lois, and besides, she  did 

not go looking for it.

C). Allison could have revealed the source  

of her information to Jason in order to give 

herself more credibility in confronting 

Jason    
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D). The ABA Model Rules permit Allison to 

disclose Jason’s scheme in order to halt an 

on-gong fraud that is causing substantial 

financial harm. 

E). If Allison is accused of being Jason’s 

confederate by the prosecutor, she could 

deny it, and state when Jason first 

consulted her.  

F). Under the ABA Model Rules, Allison 

could have told Lois, and even the police, 

of Jason’s threat to kill Lois.    
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PART IV

Representative State 

Rules on Confidentiality
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Representative State Rules

Kentucky Rules of Sup. Ct. on the 

Practice of Law 3.130 (1.6) 

● Ky no longer allows disclosure to 

prevent a criminal act (Like ABA)

● Ky Has no rule regarding disclosure 

regarding financial harms (Unlike ABA)

● Ky mentions disciplinary proceeding 

as permitting disclosure
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Representative State Rules

South Carolina Rules of Professional 

Conduct 1.6  

● SC permits disclosure to prevent a 

criminal act (like old ABA) and also to 

prevent reasonably certain death/harm 

(like ABA)

● SC has rules regarding disclosure 

regarding financial harms (Like ABA)
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Representative State Rules

Commonwealth of Virginia Rules of 

Professional Conduct 1.6   

● No discretionary disclosure re crimes 

or bodily harm

● Va permits disclosure if client 

perpetrated fraud on third party OR to 

protect client if the lawyer becomes 

incapacitated

● For law office management or 

statistical or accounting purposes
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Representative State Rules

Commonwealth of Virginia Rules of 

Professional Conduct 1.6   

● In Va a lawyer SHALL PROMPTLY 

REVEAL

► The intention of a client to commit 

a crime (like WS, FL, NJ)

► The client’s perpetration of fraud on 

the court

► Misconduct by another attorney
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PART V: THE ATTORNEY CLIENT 

PRIVILEGE   

● The Attorney-Client Privilege is

based on the law of evidence.

● Prevents compelled disclosure of

privileged communication - subject to

crime exception.



45

The Attorney Client Privilege

1).  Legal advice is sought;

2).  From a lawyer acting in that capacity;

3).  The communication relates to the purpose of 

getting legal advice from the lawyer;

4).  The communication is made in confidence;

5).  By the client (or prospective client);

6).  The communication is, at the client’s instance, 

permanently protected;

7).  From disclosure by himself or the lawyer; and

8).  The privilege can be waived.

8 Wigmore on Evidence §2292
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The Restatement  (Third) of the Law 

Governing Lawyers has matters down 

to 4 elements (Restatement §68):

1).  a communication;

2).  made between privileged 

persons;

3).  in confidence;

4).  for the purpose of getting/giving 

legal advice. 
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Comments on the Attorney-Client Privilege 

● A “Communication” from a 
Client/Potential Client. 

● Two-Way Communication? 

● Information From Non-Clients 

● “Privileged Persons.” 

● In Confidence 

● Purpose: Legal Advice 

● An Organization as the Client 

● Duration of the Attorney-Client Privilege 
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Dick goes to see Attorney Jane, over a 
highly emotional and personal matter,  

to seek legal advice.  In order to provide 
moral support, Dick’s close friend, Bob, 
goes with him to see Jane, and is with 

him when he talks to Jane.  

Which of the following statements is 
accurate? (There may be more than one 

accurate statement)
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A).  Dick’s conversation with Jane satisfies 

the “communication,” and “legal advice” 

elements of the Attorney-Client Privilege.  

B).  The Attorney-Client Privilege never 

arose.   

C).  The content of this conversation 

cannot be disclosed by Jane because of 

the Duty of Confidentiality.
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Exceptions to, and the Waiver of, 

the Attorney-Client Privilege

● An “exception” is really an 

instance where the Attorney-Client 

Privilege never arose in the first 

place because an “element” is 

lacking.  

● A “waiver” is one where the 

Attorney-Client Privilege does exist, 

but is then relinquished.
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Dorothy (elderly and hard of hearing) 
goes to see Attorney Jane, and asks her 
son, Jason, to accompany her to make 

sure she explains the situation correctly, 
and that she understands Jane’s advice.    

Which of the following statements is 
accurate? (There may be more than one 

accurate statement)
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A).  Dorothy’s conversation with Jane 

satisfies the “communication,” and “legal 

advice” elements of the Attorney-Client 

Privilege.  

B).  The Attorney-Client Privilege never 

arose.   

C).  Jane could not provide additional 

advice to Jason for his mom, when he got 

back to Jane with additional information 

she asked Dorothy to get/provide.
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The Crime/Fraud Exception to 
the Attorney – Client Privilege 

(1).  The attorney cannot 
be compelled to answer 
questions about what a 

criminal suspect client has 
said in confidence about a 

completed crime.  



54

The Crime/Fraud Exception to the Attorney –
Client Privilege 

(2).  The Privilege does not attach to 
communications made to the attorney for the 
purpose of getting advice that the client has 

used in order to commit a crime (Restatement 
Third of the Law Governing Lawyers, §82(a)).  
It does not matter whether the attorney was 
party to the scheme, or was unwittingly used 
by a dishonest client - if the attorney detects 
the crime/fraud, counsel the client against 
committing the fraud (See ABA Model Rule 

1.2(d)) 

A client who consults an attorney for advice 
that will serve him in the commission of a 
fraud will have no help from the law.  He 
must let the truth be told. Clark v. United 

States, 289 U.S. 1, 15 (1933) 
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Jason robs a bank, and that night he 

contacts attorney Jane.  He is covered in 

red bank dye, and confesses and asks for 

advice.

He does not retain Jane, and the police 

come to Jane and ask: 

“What did Jason tell you?”

“Was he stained with red dye?”

“What type of car did he drive up in?”

Question: Must she answer the questions?

Respond “Yes” or “No” for each
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Distinguish between the 

circumstances of the communication; 

and the subject of the communication; 

and the source of the communication 

(and the lawyer’s relationship to the 

source) 
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Client Jason tells attorney Allison that he 

had trouble with his brakes for weeks 

before the accident, but that he did not get 

the breaks fixed.  In deposition, Jason is 

asked by opposing counsel whether he 

had trouble with his brakes before the 

accident.  

Which of the following statements is 

accurate? (There may be more than one 

accurate statement) 
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A).  Jason may refuse to answer based on 

the Attorney-Client Privilege.   

B).  Allison may correctly object to Jason 

answering that question, based on the 

Duty of Confidentiality.  

C).  Jason must answer the question 

truthfully.  
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PART VI: THE WORK PRODUCT 
DOCTRINE

Pertains to the protection from 
discovery of a party’s tangible “work 

products,” or “trial preparation 
materials”  (including research and 

facts), that are created in at least the 
substantial probability of litigation
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The Work Product Doctrine 

● Legal Status of the Work 

Product Doctrine

● Background of the Work Product 

Doctrine, Hickman v. Taylor, 329 

U.S. 495 (1947)

● Federal Rules of Civil Procedure 

Rule 26(b)(3)
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The Work Product Rule/Doctrine 

● “Opinion” and “Ordinary” Work 
Products 

● Obtaining an Ordinary Work 
Product and an Opinion Work 

Product

● Prepared in Anticipation of 
Litigation
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PART VII: Comparisons 

of the Duty of 

Confidentiality, the 

Attorney-Client Privilege, 

and the Work Product 

Doctrine
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Source of Authority

Professional Duty of Confidentiality: 

Law of Agency and State Professional 

Responsibility Rules 

Attorney-Client Privilege: Law of 

Evidence

Work Product Doctrine: Common law, 

or as codified in Federal/State Rules of 

Civil Procedure
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Coverage or Scope

Professional Duty of Confidentiality: 

Matters relating to the representation of a 

client, or information gained in the course of 

representation, or the disclosure of which 

would be embarrassing or detrimental to the 

client.

Attorney-Client Privilege:  Attorney-Client 

communications made for the purpose of 

obtaining legal services.

Work Product Doctrine:  Tangible materials 

prepared in anticipation of litigation. 
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Operation

Professional Duty of Confidentiality:  
Stops attorney’s voluntary disclosure, but 

does not block official requests for 
information.  It is not an evidentiary basis to 

exclude confidential information.  

Attorney-Client Privilege:  Stops evidence 
in discovery or at trial.  

Work Product Doctrine:  Can be asserted in 
discovery.  “Ordinary” work products can be 
compelled upon showing of substantial need 

or inability.  “Opinion” work products 
protected unless put in evidence.
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Responsibility

Professional Duty of Confidentiality:  
Lawyer must keep confidential unless 
Client consents to disclosure, or the 

Rules permit disclosure. 

Attorney-Client Privilege: Client 
asserts or waives; Lawyer asserts or 

waives as Client’s agent.

Work Product Doctrine: Client or 
Lawyer can assert; court may order 

disclosure IAW applicable Rules of Civil 
Procedure 
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Duration

Professional Duty of Confidentiality:  Forever; 
proceeds the Attorney-Client relationship (e.g., 

towards prospective clients); survives the 
termination of the Attorney-Client relationship, 

and even the death of the client.

Attorney-Client Privilege:  Forever; proceeds 
the attorney-client relationship (e.g., towards 

prospective clients); survives the termination of 
the Attorney-Client relationship; and even 

survives the death of the client.

Work Product Doctrine: Varies on jurisdiction: 
1) end of litigation; or 2) applies to related 
litigation; or 3) all subsequent litigation.
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Effect of Improper Release/Breach

Professional Duty of Confidentiality: 
Potential professional discipline and suit by 
Client for breach of fiduciary responsibility.

Attorney-Client Privilege:  Release is waiver 
(inadvertent release might be curable under 

FRE 502); Client may have malpractice cause 
of action.

Work Product Doctrine:  Release/failure to 
object is waiver (inadvertent release might be 
curable); Client may have malpractice cause 

of action. 
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Jason retains Jane in a child custody law 

suit.  Jason’s neighbor, Sally, tells Jane 

about Jason’s use of illegal drugs.  Jane 

makes mental notes of all this.

Which of the following is accurate?

1) The conversation with Sally is protected 

by the Attorney-Client Privilege

2) Jane must treat the information from  

Sally under the Duty of Confidentiality that 

she owes to Jason 

3) Jane’s mental recollection is an “ordinary 

work product.”         
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Sally refuses to be interviewed by Ken, the 

lawyer for Jason’s soon-to-be ex wife.

Ken seeks to obtain Jane’s written notes of 

her interview with Sally.  Jane resists.

Which of the following is accurate?

1) Jane’s written notes are protected by the 

Attorney-Client Privilege

2) Jane’s release of her written notes would 

violate the Duty of Confidentiality she 

owes to Sally

3) Jane’s written notes are an “ordinary work 

product”   



Confidentiality 

Considerations for 

Organizational Counsel



Ethical Concerns for Organizational 

Counsel

Keys:

● Who is the client?

● Conflicts of Interest

● The Duty of Confidentiality

● The Attorney – Client Privilege



Ethical Concerns for Organizational 

Counsel

Approaches Towards the 

Organization 

● The Group Theory 

● The Entity Theory

The Role of Substantive Law



Ethical Concerns for Organizational Counsel

• Tests for the Applicability of the Privilege:

► The Control Group Test

► The Subject Matter Test

► The Upjohn Test

• Practical Observations 

•  Withdrawal (ABA Model Rule 1.16)



Ethical Concerns for Organizational 

Counsel

The ABA Model Rules of Professional 
Conduct, Client – Lawyer relationship

Rule 1.13, Organization as Client 

ABA Model Rule 1.13(a).  The Organization is 
the Client 

A lawyer employed or retained by an 
organization represents the organization 

acting through its duly authorized 
constituents.

[Note that the Model Rules do not speak in 
terms of a “corporation” or “company,” but of 

an “organization.”]



Ethical Concerns for Organizational 

Counsel

ABA Model Rule 1.13(b).  Mandatory 
Obligation to Report Up the Ladder

If a lawyer for an organization knows that 
an officer, employee, or other person 

associated with the organization is engaged 
in action, intends to act, or refuses to act 
in a matter related to the representation, 
that is a violation of a legal obligation to 

the organization, or a violation of law that 
reasonably might be imputed to the 

organization, and that is likely to result in 
substantial injury to the organization, then 

….



Ethical Concerns for Organizational 

Counsel
…the lawyer shall proceed as is 
reasonably necessary in the best 

interest of the organization.  Unless 
the lawyer reasonably believes that it 
is not necessary in the best interest of 
the organization to do so, the lawyer 

shall refer the matter to higher 
authority in the organization, 
including, if warranted by the 
circumstances, to the highest 

authority that can act on behalf of the 
organization as determined by 

applicable law. (emphasis added)



Ethical Concerns for Organizational 

Counsel
ABA Model Rule 1.13(c).  Permissive 
Reporting Out of Criminal Conduct

1.13(c).  Except as provided in paragraph 
(d), if

(1).  despite the lawyer's efforts in 
accordance with paragraph (b) the highest 

authority that can act on behalf of the 
organization insists upon, or fails to 
address in a timely and appropriate 

manner, an action, or a refusal to act, 
that is clearly a violation of law, and …



Ethical Concerns for Organizational 

Counsel
ABA Model Rule 1.13(c).  Permissive 
Reporting Out of Criminal Conduct

Except as provided in paragraph (d), if… and

(2).  the lawyer reasonably believes that the 
violation is reasonably certain to result in 

substantial injury to the organization, then 
the lawyer may reveal information relating 
to the representation whether or not Rule 

1.6 permits such disclosure, but only if and 
to the extent the lawyer reasonably believes 
necessary to prevent substantial injury to 

the organization.  (emphasis added)



Ethical Concerns for Organizational 

Counsel

ABA Model Rule 1.13(d).  Reporting Out 

Rule Re Internal Investigations

Paragraph (c) shall not apply with respect 

to information relating to a lawyer's 

representation of an organization to 

investigate an alleged violation of law, or 

to defend the organization or an officer, 

employee, or other constituent 

associated with the organization, against 

a claim arising out of an alleged violation 

of law.



Ethical Concerns for Organizational 

Counsel
ABA Model Rule 1.13(f).  Corporate “Miranda 

Warnings”

1.13(f).  In dealing with an organization's 

directors, officers, employees, members, 

shareholders or other constituents, a lawyer 

shall explain the identity of the client when 

the lawyer knows or reasonably should know 

that the organization's interests are adverse 

to those of the constituents with whom the 

lawyer is dealing.



Jones is a truck driver for Acme.  He is involved 

in an accident.  General Counsel Allen contacts 

Jones (who knows Allen is the company lawyer) 

and says “Gee Davy (Jones), We are glad you 

were not hurt.    So tell me, what happened?”  

Jones says “Well,  I’ll be honest with you.  I 

finished my route early, and stopped off for a few 

beers.  I must have become a little drowsy and 

crossed the center line.  I was lucky that the cops 

didn’t smell the alcohol.”



Under the applicable state law, this information would 

be sufficient to absolve Acme and leave Jones 

responsible to the other driver, and liable to Acme for 

its truck.

What statements are accurate?

A). This interview is subject to the Duty of 

Confidentiality that Allen owes to Davy Jones.

B).  Under the rules of legal ethics, Allen may, but is 

not required to, report Jones’ drinking while driving to 

the police.

C).  Allen may use this information to defend Acme 

against liability, and to shift liability to Jones.   



● Remember who the client is.

● Remember the need to make sure people know 

the relationship they have to the organization’s 

lawyer, and the status of the communication they 

have with that lawyer.

● Remember the ethical rules for disclosing or 

using information gained as the organization’s 

lawyer 



● Acme is opposed to the unionization of its workers.  

Acme’s Chief Operating Officer sends this email to all 

its managers, and CCs Acme General Counsel :

“We have to stop this unionization effort.   Look at the 

leaders of this movement who work for you - maybe 

we can give them some minor mgt. job and classify 

them out of bargaining unit status.”

● All the managers email back (& CC G. Counsel): 

“Yes!  Good Idea!”

● Acme does just that, and there is litigation.

Which of the following statements is accurate? (There 

may be more than one accurate statement)



A).  The General Counsel could not be compelled to talk 

about the COO’s email in court  because of the Attorney-

Client Privilege. 

B).  The General Counsel cannot talk freely about the 

COO’s and managers’ email  – because of the Duty of 

Confidentiality.  

C).  If the General Counsel responded to the Chief 

Operating Officer’s email - to the COO only, and wrote 

“This be might a violation of the labor laws, let’s talk 

about this,” his reply would be protected by the Attorney-

Client Privilege. 
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You  Have  All  Graduated!


